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Across the United States, local police officers are playing an increasingly
active role in the enforcement of federal immigration laws against the nation’s
estimated 12 million illegal immigrants." Immigration-related detentions
resulting from contact with local officers have dramatically increased in recent
years.? In some jurisdictions, local enforcement initiatives have resulted in the
arrests of hundreds of illegal immigrants in a matter of days.’

The National Crime Information Center database (“NCIC”) is making
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1. JerrerYy S. PasseL, PEw HispaNIC CTR., THE SiZE AND CHARACTERISTICS OF THE
UNAUTHORIZED MIGRANT PoPULATION IN THE U.S. i (2006) available at http://pewhispanic.org/
files/reports/61.pdf (reporting that an estimated 11.5 to 12 million unauthorized migrants reside in
the United States and defining an illegal migrant as someone who “resides in the United States but
who is not a U.S. citizen, has not been admitted for permanent residence, and is not in a set of
specific authorized temporary statuses permitting longer-term residence and work™). News reports
generally concur with this estimated population size. See, e.g., Editorial, One Argument, 12
Million Holes, N.Y. TiMEs, Jan. 18, 2008, at A20. For clarity, this comment adopts the Pew
Hispanic Center’s definition, but uses the more readily understood term “illegal immigrant” rather
than “illegal migrant.”

2. Law Enforcement Support Center Fact Sheet, http://www.ice.gov/pi/news/factsheets/
lesc.htm (last visited May 10, 2008) [hereinafter LESC Fact Sheet].

3. See, e.g., Mike Glenn, HPD Turns Over 3 to Immigration Officials, HoustoN CHRON.,
Oct. 20, 2006, at B3 (reporting that a new policy in Houston requiring officers to inquire into
immigration status during all encounters resulted in the detention of 229 people in the program’s
first five days); John Pomfret & Sonya Geis, One Sheriff Sees Immigration Answer as Simple,
WasH. Post, May 20, 2006, at A03 (reporting that a new initiative in Phoenix led to the arrest of
170 illegal immigrants within three months).
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these local immigration enforcement efforts easier and more efficient than ever.
Maintained by the Federal Bureau of Investigations (“FBI”), the NCIC is a
catalog of information on arrest warrants, wanted persons, and missing property
that local law enforcement officers can access in the course of their
investigations.* In 1996, the database began including records concerning
criminal immigration violations, such as re-entering the United States following
deportation.” The immigration data available through the NCIC thereafter
steadily increased as federal law classified an increasing array of immigration
violations as criminal, rather than civil, offenses.® Not all immigration
violations are criminally prosecutable, however; some continue to carry civil
penalties only, including overstaying a visa or failing to leave the country
following a deportation order.” In 2002, the NCIC began to include records of
these civil immigration violations in addition to criminal records.?

Some jurisdictions have resisted local enforcement of immigration law.
Starting in 1979, before the NCIC even included immigration violation records,
cities began to pass ordinances restricting the role of local authorities in
immigration enforcement. Known as “sanctuary policies,” these ordinances
now exist in four states and almost seventy cities and counties.® Sanctuary
policies vary in approach and scope, but all distinguish between local and
federal roles in the enforcement of immigration statutes and restrict the role that
local authorities will perform.™® These policies can take the form of statutes,

4. LESC Fact Sheet, supra note 2.

5. Press Release, Fed. Bureau of Investigation, An NCIC Milestone (Mar. 23, 2002),
available at http://www.fbi.gov/pressrel/pressrel02/ncic032302.htm; see also Immigration and
Nationality Act § 276, 8 U.S.C. § 1326 (2000) (defining criminal immigration violations).

6. Juliet Stumpf, The Crimmigration Crisis: Immigrants, Crime and Sovereign Power, 56
Am. U. L. Rev. 367, 369 (2006) (explaining the dramatic increase in deportations and criminal
consequences for both legal and illegal immigrants convicted of crimes).

7. See Immigration and Nationality Act § 276, 8 U.S.C. § 1326 (2000).

8. John Ashcroft, U.S. Att’y Gen., Prepared Remarks on the National Security Entry-Exit
Registration System (June 6, 2002), available at http://www.usdoj.gov/archive/ag/speeches/2002/
060502agpreparedremarks.htm (introducing the National Security Entry-Exit Registration System
and explaining that federal officers would input civil immigration records into the NCIC as part of
this new enforcement measure).

9. NAT'L IMMIGRATION LAW CTR., LAWS, RESOLUTIONS AND POLICIES INSTITUTED
Across THE U.S. LIMITING ENFORCEMENT OF IMMIGRATION LAwSs BY STATE AND LocaL
AuTHORITIES (Dec. 2008), available at http://www.nilc.org/immlawpolicy/LocalLaw/locallaw-
limiting-tbl-2008-12-03.pdf (listing all locally adopted laws, resolutions and policies limiting local
enforcement of immigration law) [hereinafter SANCTUARY Laws CHART]. This Comment follows
the National Immigration Law Center’s approach and defines “sanctuary policy” as all laws,
resolutions, and policies limiting local enforcement of immigration law; see also Ohio Jobs &
Justice PAC, Sanctuary City, USA, http://www.ojjpac.org/sanctuary.asp (last visited May 20,
2008) (adopting a broader definition of “sanctuary” than the National Immigration Law Center
and listing both official policies found on the Sanctuary Laws Chart as well as “informal” and
unwritten policies favoring immigrants that the Ohio Jobs & Justice PAC believes are in place in
some cities) [hereinafter PAC Sanctuary Laws List].

10. See Lisa M. SEGHETTI, STEPHEN R. VINA & KARMA ESTER, CONG. RES. SERV.,
ENFORCING IMMIGRATION LAW: THE ROLE OF STATE AND LocAL LAW ENFORCEMENT 26 (2006).
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ordinances, resolutions, and executive orders adopted at either the local or state
level

Despite the increasing popularity of sanctuary policies, academics and
practitioners have not closely examined the viability of the sanctuary
movement.** Most critics of local immigration enforcement have concentrated
instead on preventing local enforcement through judicial intervention or policy
changes at the federal level.® These efforts to curtail local immigration
enforcement by judicial decree or federal policy changes may eventually
succeed. In the meantime, the sanctuary movement serves a critical function
because sanctuary policies offer the only immediate means for limiting local
immigration enforcement.

Problematically, many sanctuary policies may fail to fulfill their intended
purpose of limiting local enforcement. Sanctuary policies may fail to operate
effectively as a direct result of federal initiatives, particularly the inclusion of
immigration data in the NCIC. By disseminating criminal and civil immigration
information, the NCIC encourages local officers to enforce immigration law in
contravention of local measures intended to prevent enforcement. An officer’s
use of the NCIC automatically alerts her to all criminal and civil immigration
data available and, if an immigration violation “hit” arises, the NCIC advises
the officer to contact federal authorities immediately. By so operating, the
NCIC undermines the ability of local enforcement officers to utilize their own
discretion in deciding both when to investigate a person’s immigration status,
and when to enforce immigration violations. By indiscriminately presenting
immigration information, even when unwanted by officers, the NCIC
encourages local officers to acquiesce to federal enforcement priorities despite
potential conflicts with local sanctuary policies.

This Comment illuminates the negative impact that the increased
availability of immigration data through the NCIC has had on the sanctuary
movement and proposes solutions to ensure the continued viability of sanctuary
policies. Part | addresses the scope and character of sanctuary policies. Part 11
explains why the sanctuary movement should be protected and examines the

11.  Id.

12. But see Orde F. Kittrie, Federalism, Deportation, and Crime Victims Afraid to Call the
Police, 91 Towa L. REv. 1449, 1455 (2006) (discussing the effectiveness of local sanctuary laws,
but without examining potential remedies).

13. For leading voices in this debate, compare Huyen Pham, The Inherent Flaws in the
Inherent Authority Position: Why Inviting Local Enforcement of Immigration Laws Violates the
Constitution, 31 Fra. St. U. L. Rev. 965, 967 (2004) (arguing that local officers lack
constitutional authority to enforce immigration law) [hereinafter Pham 1], and Michael J. Wishnie,
State and Local Police Enforcement of Immigration Laws, 6 U. Pa. J. Const. L. 1084, 1096
(2004) (criticizing the insertion of immigration information into the NCIC as unlawful), with Kris
W. Kobach, The Quintessential Force Multiplier: The Inherent Authority of Local Police to Make
Immigration Arrests, 69 ALB. L. REv. 179 (2005) (supporting the Department of Justice’s position
that local enforcement officers possess inherent authority under the Constitution to make arrests
for violations of federal immigration laws).
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legal authority that allows local enforcement officials to adhere to
nonenforcement policies. Part 1Il demonstrates how federal data-sharing
encourages local enforcement of immigration law and thereby weakens the
effectiveness of locally adopted sanctuary policies. Finally, Part IV offers three
proposals that may counteract the threat to sanctuary policies posed by the
inclusion of immigration information in the NCIC.

|
THE ScOPE AND CHARACTER OF SANCTUARY POLICES

To examine the threat that NCIC data-sharing poses to sanctuary policies,
it is useful first to examine the origins, scope, and weaknesses of the sanctuary
movement. Effective reform will require building on the foundation of the
policies currently in place.

A. Local Enforcement of Immigration Law Before 1979

The rise of sanctuary policies is striking against the backdrop of local
officials’ traditionally active role in immigration enforcement. Immigration was
explicitly the province of state authorities under the Articles of
Confederation.! The Constitution granted Congress the power to regulate the
naturalization of aliens and commerce with foreign nations, but does not
discuss immigration authority with greater specificity.’® Federal regulation of
immigration began in earnest only in 1875, when Congress passed the first
exclusionary immigration law, barring entry to convicts and prostitutes.”® In
1891, Congress established the first system for inspecting entrants to the United
States in the Bureau of Immigration, the precursor to the Immigration and
Naturalization Services (“INS”) and ultimately Immigration and Customs
Enforcement (“ICE”)."

Throughout the 1800s, and as recently as the 1970s, local police officers
contributed significantly to national immigration enforcement efforts. In the

14. See THE FEDERALIST No. 42, at 285-86 (James Madison) (Jacob E. Cooke ed., 1961)
(discussing the ability of states to adopt their own varied immigration policies under the Articles of
Confederation and arguing that granting this level of authority to the states jeopardized the nation
as a whole); see also U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 872 (1995) (Thomas, J.,
dissenting) (“Before the Constitution was adopted, citizenship was controlled entirely by state law,
and the different States established different criteria.”).

15. U.S. Consr. art. 1, § 8; see also WiLLiaM F. MCDONALD, STATE AND LocaL Law
ENFORCEMENT, TRANSNATIONAL CRIMINALITY, AND ILLEGAL IMMIGRATION: THE CHANGING
BOUNDARIES OF LAw ENFORCEMENT 16 (July 20, 2001), available at http://www.ncjrs.gov/
pdffilesl/nij/grants/188876.pdf.

16. Act of Mar. 3, 1875, 18 Stat. 477 § 5.

17.  Act of Mar. 3, 1891, 26 Stat. 1084. Shortly thereafter, the Supreme Court explicitly
recognized federal authority over immigration enforcement. See Ekiu v. United States, 142 U.S.
651, 658 (1892) (“In the United States this [immigration] power is vested in the national
government, to which the Constitution has committed the entire control of international relations,
in peace as well as in war.”).
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1930s, the New York Police Department maintained a Criminal Alien Bureau
devoted to investigating illegal immigrants subject to deportation.’® Between
the 1930s and 1950s, border states in the Southwest partnered with the INS to
conduct raids on illegal immigrants.® A national field study by criminal law
scholar William F. McDonald found that, as late as the 1970s, many local
enforcement agencies had policies directing officers to stop and detain people
suspected of violating immigration laws.?

Since the 1970s, however, many localities have abandoned efforts to
enforce immigration laws.?* The shift away from local involvement occurred as
immigration law grew significantly more complex and illegal immigration rates
steadily increased.?” Local law enforcement officers, faced with an increasingly
complicated body of law and a larger population to which these laws might
apply, redirected their enforcement efforts to other matters. At the same time,
the civil rights movement sensitized the public to the interests of minority
communities, prompting disdain for the racial profiling tactics common in local
immigration enforcement efforts.? In an effort to address these concerns while
combating crime, police officials and local politicians began to embrace a new
“community policing” philosophy that emphasized controlling crime by
building local networks and encouraging community cooperation.* These
trends, particularly the community policing philosophy, convinced many future
sanctuary advocates that local law enforcement should focus exclusively on
local concerns and leave immigration enforcement to federal officers.

B. The Rising Popularity of Sanctuary Policies

In the context of these converging trends, the Los Angeles Police
Department (“LAPD”) adopted the country’s first sanctuary policy in 1979.
Citing a recent influx of immigrants to Los Angeles, the LAPD adopted a
department-wide policy intended to prevent local police officers from enforcing
immigration law. The goal of the LAPD’s policy, known as Special Order 40,
was to improve cooperation between the LAPD and the communities it
serves.”® To accomplish this goal, the order stated that “undocumented alien

18. ROGER L. ABEL, THE BLAcCKk SHIELDS 70 (2006).

19. McDoNALD, supra note 15, at 16.

20. Id. at 16; see also Robert S. Chapman & Robert F. Kane, lllegal Aliens and
Enforcement: Present Practices and Proposed Legislation, 8 U.C. Davis L. Rev. 127, 149 (1975)
(describing historical trends in local enforcement of immigration law).

21. McDoNALD, supra note 15, at 23 (detailing results from a 250-person survey of law
enforcement personnel, field observations, and eight conferences and working groups).

22. Stumpf, supra note 6, at 369 (explaining the dramatic increase in deportations and
criminal consequences for both legal and illegal immigrants convicted of crimes).

23.  McDonNaLD, supra note 15, at 16.

24. Michelle Chernikoff Anderson & Howard Giles, Fairness and Effectiveness in
Policing: The Evidence, 55 J. Comm. 872, 872-874 (2005) (book review); see also Tracey L.
Meares, Praying for Community Policing, 90 CaLir. L. REv. 1593, 1600-01 (2002).

25. Special Order 40, Los Angeles Police Department, http://keepstuff.nomestead.com/
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status in itself is not a matter for police action” and ordered that officers will
neither initiate contact with the objective of determining immigration status nor
arrest anyone for illegal entry if his illegal immigration status is revealed.?®
Special Order 40 remains in force today.

In the years that followed, other communities adopted similar policies that
advanced a more political agenda. Violence and political unrest prompted a
wave of immigrants from EI Salvador and Guatemala to enter the United States
in the 1980s.%” Many activists blamed U.S. interventionism in Central America
for forcing these immigrants from their homes, and were angered by the U.S.
government’s unwillingness to offer refugee status to many of the Salvadoran
and Guatemalan immigrants.”® In protest against U.S. policy and out of
humanitarian concern, churches and local civic groups spearheaded the
sanctuary movement by offering Salvadoran and Guatemalan immigrants
shelter, clothing, and food.?® By the late 1980s, the movement had garnered the
support of hundreds of religious congregations, and twenty-eight cities and two
states had passed sanctuary resolutions or laws intended to inhibit local
enforcement of immigration laws.*

As the political unrest in Central America dissipated, the sanctuary
movement remained largely dormant until the attacks of September 11, 2001.%
The attacks sparked intense nationalism and anti-immigration sentiment, but
they also reinvigorated the sanctuary movement by forcing national security
and immigration issues to the forefront of the national agenda.** Some scholars
have found the timing of the sanctuary movement’s resurgence surprising,
given the expanded authority extended to law enforcement officers after
September 11.** The decisions of many local officials to reject expanded
authority in favor of sanctuary are not counterintuitive, however, given the
controversy surrounding the federal government’s efforts to expand local

Spec40orig.html (last visited May 10, 2008).

26. Id.

27. Ari L. Goldman, U.S. Clerics Debating Ethics of Giving Sanctuary to Aliens, N.Y.
TmvmEs, Aug. 23, 1985, at Al.

28. Maria Cristina Garcia, “Dangerous Times Call for Risky Responses:” Latino
Immigration and Sanctuary, 1981 — 2001, in LATINO RELIGIONS AND CIVIC ACTIVISM IN THE
UNITED STATES 159, 164 (Gaston Espinosa, Virgilio Elizondo & Jesse Miranda eds., 2005).

29. Id.

30. Id. at 169. See generally MiriaM DAVIDSON, CONVICTIONS OF THE HEART: JiM
CORBETT AND THE SANCTUARY MOVEMENT (1988).

31. Only five sanctuary policies were adopted in the 1990s. See SANCTUARY LAWS CHART,
supra note 9.

32. See id.; see also Huyen Pham, The Constitutional Right Not to Cooperate? Local
Sovereignty and the Federal Immigration Power, 74 U. CiN. L. Rev. 1373, 1381 (2006)
(discussing the impact of September 11, 2001 on the sanctuary movement) [hereinafter Pham I1].

33.  See David A. Harris, The War on Terror, Local Police, and Immigration Enforcement:
A Curious Tale of Police Power in Post-9/11 America, 38 RuTGEers L.J. 1, 7 (2007). (“[I]n the
central law enforcement battle of our time, we see state and local police doing something
curiously unusual—saying ‘no, thank you’ to greater police power.”).
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enforcement authority following September 11.%

In 2002, the Department of Justice’s (“D0OJ”) Office of Legal Counsel
(“OLC”) announced in a policy memorandum that local officials possess the
“inherent authority” to arrest and detain illegal immigrants for both criminal
and civil immigration violations.*® This memorandum rescinded the policy
advice offered in a 1996 memorandum, also from the OLC, which stated that
local enforcement officials possess the authority to enforce only criminal
violations. The new policy advanced in the 2002 memorandum drew intense
criticisms from scholars and policymakers who questioned the constitutionality
of local enforcement of civil immigration law.*® In the two years following the
DOJ’s revision, more than twenty cities and towns adopted sanctuary policies.*’
The increasing popularity of sanctuary policies during this period suggests that
like academics, local officials questioned the legality of the DOJ’s position.*®
At the same time, other local officials feared the DOJ’s expanded interpretation
of local authority would prove too costly or complex and gravitated to
sanctuary measures as a result.*

Since the September 11 attacks and DOJ’s 2002 memorandum, the
sanctuary movement has sustained and increased its popularity; seven major
cities and counties passed sanctuary policies in 2007 alone.*® By April 2008,
four states and almost seventy localities had adopted sanctuary policies.*!
Alaska, Montana, New Mexico, and Oregon have all adopted statewide
sanctuary measures.*”? Major cities with sanctuary policies include New York,
Los Angeles, Boston, Philadelphia, Chicago, San Francisco, Houston, and
Seattle.”®

34. See Asli U Bali, Changes in Immigration Law and Practice after September 11: A
Practioner’s Perspective, 2 CARp0Z0 PuB. L. PoL’y & ETHics J. 161, 170 (2003).

35.  Memorandum from Jay S. Bybee, Assistant Att’y Gen., U.S. Dep’t of Justice, Office of
Legal Counsel for the Att’y Gen. on Non-Preemption of the Authority of State and Local Law
Enforcement Officials to Arrest Aliens for Immigration Violations 2 (Apr. 3, 2002), available at
http://www.aclu.org/FilesPDFs/ACF27DA.pdf [hereinafter 2002 DOJ Memo]. Notably, the Office
of Legal Counsel only released the 2002 memorandum after the American Civil Liberties Union
requested it under the Freedom of Information Act. The released version of the memorandum
cited herein contains a number of redactions.

36. See, e.g., Pham I, supra note 13.

37. See SANCTUARY LAws CHART, supra note 9.

38. See, e.g., Immigrant Rights Commission, S.F., Cal., Resolution # IRC-090902,
available at http://www.sfgov.org/site/immigrant_page.asp?id=4973 (expressing disapproval with
the federal government’s “war against terrorism” and accusing federal immigration enforcement
efforts of “discrimination and terror”).

39. See, e.g., H.R.J. Res. 22, 23rd Leg., 1st Sess. (Alaska 2003) (stating that state agencies
may not “use state resources or institutions for the enforcement of federal immigration matters,
which are the responsibility of the federal government”).

40. Cities and counties that passed sanctuary policies in 2007 included Oakland,
Richmond, and Santa Cruz, California; Cook County, Illinois; Detroit, Michigan; Minneapolis,
Minnesota; and Albuquerque, New Mexico. SANCTUARY Laws CHART, supra note 9.

41, Id.

42, Id.

43. 1d.
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Immigration law scholar Orde Kittrie characterizes modern sanctuary
policies in these cities and states as of three types: (1) “don’t ask” policies that
limit inquiries related to nationality or immigration status; (2) “don’t enforce”
polices that limit immigration-related arrests or detentions; and (3) “don’t tell”
policies that limit what information local enforcement officers may share with
federal officials.** As Kittrie points out, many sanctuary policies contain some
combination of these three structures.*

Despite the conceptually useful framework of “don’t ask,” “don’t
enforce,” and “don’t tell,” sanctuary policies within each of these categories
can vary greatly in breadth. For example, the Takoma Park, Maryland, “don’t
enforce” policy offers a broad vision of sanctuary by directing officers to
enforce neither civil nor criminal immigration violations.*® San Francisco
maintains a “don’t enforce” policy as well, but the policy excludes felony
offenders; San Francisco police officers are not constrained in their ability to
enforce immigration laws against illegal immigrants with past felony
convictions.”” At times, limitations on local enforcement powers may vary so
much that people disagree over whether or not a city’s laws or policies offer
sanctuary at all.*®

C. Preexisting Challenges to Sanctuary Policies

A number of factors curtail the effectiveness of the sanctuary movement
wholly apart from the inclusion of immigration data in the NCIC. Federal and
state restrictions as well as logistical hurdles can weaken sanctuary policies.
Policymakers must be mindful of these preexisting impediments as they work
to mitigate the harmful effects of the NCIC on sanctuary policies. The more
that reforms respond to both these challenges and the issues raised by the
NCIC, the more effective they will be in guaranteeing sanctuary.

In 1996, Congress passed two laws intended to undercut the structural
integrity of local government sanctuary policies: the Personal Responsibility

44.  Kittrie, supra note 12, at 1455.

45, Id.

46. TaxoMa PARrRK, Mb., City Cobk § 9.04 (2007); see also Steve Hendrix, Council Votes
to Stay an Immigrant ‘Sanctuary,” WasH. PosT, Oct. 30, 2007, at B5.

47. S.F., CaL., ADMIN. CoDE § 12H.2-1 (1993). The San Francisco Administrative Code
once included a “don’t enforce” provision protecting all immigrants. However, the City Council
voted to exclude convicted felons from the policy when political pressure threatened the viability
of the city’s sanctuary policy in the early 1990s. In order to maintain the sanctuary policy,
immigration rights activists on the City Council were forced to compromise and create an
exception for felony offenders. Telephone Interview with Sheila Chung Hagen, Immigrant Rights
Administrator, City of San Francisco (Apr. 9, 2008) [hereinafter Hagen Interview].

48. See supra note 9 for a discussion of the variability of sanctuary policies; see also
FactCheck.org, The Sanctuary Spat, http://www.factcheck.org/the_sanctuary_spat.html (last
visited May 20, 2008) (analyzing the dispute between Republican presidential primary contenders
Rudolph Giuliani and Mitt Romney over the status of New York City as a sanctuary city).
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and Work Opportunity Reconciliation Act of 1996 (“Welfare Reform Act”)*
and the Illegal Immigration Reform and Immigrant Responsibility Act of 1996
(“Immigration Reform Act”).>® Section 434 of the Welfare Reform Act and
Section 642 of the Immigration Reform Act state that, “notwithstanding any
other provision of Federal, State, or local law,” no state or local entity may be
prohibited or restricted from reporting information to federal authorities.”* By
expressly prohibiting restraints on communications with federal officials, the
1996 laws targeted “don’t tell” measures that banned local cooperation with
federal authorities.> When New York City challenged the constitutionality of
Sections 434 and 642, the Second Circuit upheld the statutes and nullified New
York City’s Executive Order 124, which, in many cases, prohibited local
officials from providing federal authorities with immigration status
information.>®

As a result of Sections 434 and 642, the sanctuary movement is currently
vulnerable to attacks on the validity of “don’t tell” measures. Scholars have
tagged “don’t tell” measures as “obvious targets for express preemption” given
the apparent conflict between “don’t tell” policies and the restrictions in
Sections 434 and 642.>* Somewhat paradoxically, however, “don’t tell”
measures remain in place in many cities in spite of Sections 434 and 642 and
the Second Circuit’s decision to nullify New York City’s Executive Order
124.% This structure of sanctuary policy probably remains popular simply

49. Pub. L. No. 104-193, 110 Stat. 2105 (1996).

50. Pub. L. No. 104-208, Division C, 110 Stat. 3009, 546 (1996). In addition, the
Immigration Reform Act separately included a section amending the Immigration and Nationality
Act to allow written agreements between local and federal authorities deputizing local
enforcement officers with federal enforcement authority over immigration matters. Known as
Section 287(g) authority, these written agreements usually provide for federal-level training for
local enforcement officers and allow these trained officers to file immigration violation charges.
See Immigration Reform Act, Pub. L. No. 104-208, 8§ 1(a), 133, 110 Stat. 3009-546, 3009-563
(codified as amended in scattered sections of 8 U.S.C.); Kobach, supra note 13, at 196 — 199.

51. Pub. L. No. 104-193, 110 Stat. 2105 (1996) and Pub. L. No. 104-208, Division C, 110
Stat. 3009, 546 (1996).

52. The Conference Report accompanying the Welfare Reform Act states that the law
intends “to give State and local officials the authority to communicate with the INS regarding the
presence, whereabouts, or activities of illegal aliens. . . . The conferees believe that immigration
law enforcement is as high a priority as other aspects of Federal law enforcement, and that illegal
aliens do not have the right to remain in the United States undetected and unapprehended.” H.R.
Rep. No. 104-725, at 383 (1996) (Conf. Rep.), as reprinted in 1996 U.S.C.C.A.N. 2649, 2771.

53. City of New York v. United States, 179 F.3d 29, 35 (2d Cir. 1999) (characterizing New
York City’s policy as an effort “to turn the Tenth Amendment’s shield against the federal
government’s using state and local governments to enact and administer federal programs into a
sword allowing states and localities to engage in passive resistance that frustrates federal
programs”).

54. Pham I, supra note 32, at 1376 (providing a detailed preemption analysis); see also
Kittrie, supra note 12.

55.  Cities with “don’t tell” provisions still in place include San Francisco, Chicago and
Philadelphia. Even New York City has an executive order in place purporting to restrict the ability
of local officers to communicate immigration-related information. See SANCTUARY LAWS CHART,
supra note 9.
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because federal officials and other litigants have not filed lawsuits challenging
“don’t tell” measures on preemption grounds; with no apparent threat of
litigation, cities have had little incentive to revise their policies. Yet, Sections
434 and 642 unquestionably weakened the effectiveness and longstanding
viability of “don’t tell” measures because local officials have only limited, if
any, capacity to enforce “don’t tell” measures in light of these federal
regulations.”® Notably, however, even if “don’t tell” measures ultimately prove
unenforceable, the other broad categories of sanctuary policies—"“don’t ask”
and “don’t enforce”—currently face little threat of federal preemption.”’

In addition to federal legislation that may weaken sanctuary policies,
recent state developments have limited the trajectory of the sanctuary
movement. Where a state has restricted sanctuary policies after legitimate
democratic processes, such limitations pose little threat to the sanctuary
movement as a whole because the underlying premise of the sanctuary
movement is that local enforcement of immigration law should occur, or not,
when a community so decides. Thus far, only a handful of states have moved to
impede local sanctuary policies. Colorado law expressly prohibits local
government agencies within the state from enacting sanctuary policies that
forbid communication with federal authorities about immigration violations.>®
Minnesota limits sanctuary policies by way of an executive order that requires
local officers to cooperate with federal officials in the enforcement of
immigration law.> Similarly, in an effort to make the state inhospitable to
illegal immigrants, Oklahoma passed a law specifically authorizing local
enforcement officers to check the immigration status of anyone they contact.®’
Other states, including Maryland and California, are considering state-wide
measures that would restrict sanctuary policies by conditioning the receipt of
state funding on local enforcement of immigration laws. These measures have
languished at the committee stage and show no signs of gaining the necessary
support to pass.®

When local communities disagree with state-level decisions, they may still
have some flexibility to enact sanctuary policies. Despite the Colorado
restriction on sanctuary policies, Durango, Colorado, discourages local

56. See City of New York, 179 F.3d at 36 (suggesting that “don’t tell” measures could be
valid in spite of Sections 434 and 642 if a local government prohibits the dissemination of
confidential information generally, and not only to specific persons or agencies).

57. Kittrie, supra note 12.

58. CoLo. REV. STAT. § 29-29-101 (2006).

59. Press Release, Minn. Off. of the Governor, Governor Pawlenty Signs Executive Order
Directing Cooperation with Federal Immigration Authorities (Jan. 7, 2008), available at
http://www.governor.state.mn.us/priorities/governorsorders/executiveorders/PROD008599.html.

60. Ismael Estrada & Keith Oppenheim, Oklahoma Targets Illegal Immigrants with Tough
New Law, CNN, Nov. 5, 2007, http://www.cnn.com/2007/US/11/02/oklahoma.immigration/.

61. H.B. 885, 2008 Leg., 425th Sess. (Md. 2008) (conditi