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Post-American Securities Regulation 

Chris BrummerÀ 

INTRODUCTION 

International securities regulation has arrived, in spectacular fashion, at 

the forefront of the countryôs national debate on financial markets reform. The 

unprecedented scope of the current financial crisis has exposed the enormous 

risk that can arise with the cross-border sale of securities.
1
 Meanwhile, the 

global nature of the Bernie Madoff and Robert Allen Stanford investment 

frauds, as well as the accounting scandals that toppled once adored multi-

nationals Enron and Parmalat, have illustrated the now international reach of 

con men.
2
 As a result, policymakers and scholars have vociferously called upon 

regulatory authorities to better monitor global markets, protect investors par-
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1. See Steven L. Schwarcz, Systemic Risk, 97  193 (2008) (describing the 

domestic and international nature of systemic risk and the role of securities regulation in 

addressing it); see also ,  105 (2009) (detailing how the toxic 

securities supporting the U.S. housing market were purchased not only by U.S. financial 

institutions, but also by ñforeign countries, their central banks, and their commercial banks,ò 

which has threatened the global economy).  

2. See Martha Brannigan, SEC Accuses Stanford Group Owner of Massive Ongoing Fraud, 

, Feb. 18, 2009, at A1 (reporting the alleged worldwide fraud perpetrated by 

Robert Allen Stanfordôs investment company, especially in Latin America); Joana Chung, Half of 

Madoff Loss Borne by Foreigners, , Jan. 12, 2009, at 21 (detailing the global nature of 

the Bernie Madoff Ponzi scheme); Richard A. Oppel Jr. and Riva D. Atlas, Enronôs Collapse: The 

Overview, , Dec. 4, 2001, at C1 (noting how Japanese money market funds took a 

ñbeatingò because of their Enron holdings); Parmalat Is Sued on Behalf of U.S. Investors, 

, Jan. 6, 2004, at C3 (showing how Parmalat, though headquartered and operating in Italy, 

allegedly caused $1.5 billion in losses for U.S. investors). 
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ticipating in such markets, and promote international enforcement cooperation.
3
 

This call to action presents tremendous new challenges for the Securities 

and Exchange Commission (ñSECò), the primary agency tasked with protecting 

U.S. investors from fraud. A series of high-profile supervisory lapses has 

undermined the agencyôs international reputation.
4
 Furthermore, the agencyôs 

regulatory power has steadily declined as transactions and sources of capital 

have moved offshore.
5
 In the last decade, U.S. stock exchanges such as the 

NYSE and Nasdaq have merged with foreign competitors to create electronic 

trading platforms spanning ten time zones.
6
 Emerging markets, meanwhile, 

have developed sophisticated and highly liquid financial centers that now 

finance many of the worldôs largest transactions and attract the participation of 

U.S. investors.
7
 And foreign market participants, including sovereign wealth 

funds and international hedge funds, have become important, albeit 

controversial, contributors to the stability of a domestic banking system in 

crisis.
8
 Consequently, the SEC is grappling not only with the question of how 

to reform its domestic oversight, but also how to export its preferred safeguards 

and reforms in a time of declining U.S. economic and financial influence.
9
  

 

3. See, e.g., Statement from G-20 Summit, (Nov. 16, 2008), available at 

http://www.nytimes.com/2008/11/16/washington/summit-text.html (noting the need for achieving 

greater transparency internationally for complex securities and financial instruments in order to 

promote investor protection); Systemic Risk: Examining Regulatorsô Ability to Respond to 

Threats to the Financial System: Hearing Before the H. Comm. on Fin. Serv., 110th Cong. 4 

(2007) (statement of Rep. Spencer Bachus, Member, House Comm. on Fin. Serv.) (arguing that 

ñgiven the global nature of our financial markets, U.S. regulators must work closely with their 

international counterparts to promote cooperation . . . among regulatory bodies, and ensure that 

information about potential systemic risk is shared promptlyò); Christopher Cox, former 

Chairman, U.S. Sec. & Exch. Commôn, Speech by SEC Chairman: The Importance of 

International Enforcement Cooperation in Todayôs Markets (Nov. 7, 2008) (stressing the need for 

cooperation in order to promote investor protection and maintain confidence in global capital 

markets); see also George Parker & Chris Giles, Britain Urges Tougher Global Financial 

Regulation, , Jan. 7, 2009, at 2 (highlighting, inter alia, Britainôs proposals for business 

conduct standards for financial services companies operating across borders); Daniel Bradlow, 

International Financial Reform and Africa: What Is to Be Done?, , Nov. 

20, 2008, http://www.fpif.org/fpiftxt/5684 (arguing that global financial regulators should create a 

global community reinvestment process).  

4. For an excellent overview of this problem see Jill E. Fisch, Top Cop or Regulatory 

Flop? The SEC at , 95  785 (2009). 

5. Chris Brummer, Stock Exchanges and the New Markets for Securities Laws, 75 

. 1435, 1435ï36 (2008). [hereinafter Brummer, Stock Exchanges] 

6. See John C. Coffee, Jr., Racing Towards the Top?: The Impact of Cross-Listings and 

Stock Market Competition on International Corporate Governance, 102  1757, 

1760 (2002) [hereinafter Coffee, Racing]. 

7. Eric J. Pan, Why the World No Longer Puts Its Stock in Us 12 (Benjamin N. Cardozo 

Sch. of Law, Jacob Burns Inst. for Advanced Legal Studies, Working Paper No. 176, 2006) 

available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=951705. 

8. Ronald J. Gilson & Curtis J. Milhaupt, Sovereign Wealth Funds and Corporate 

Governance: A Minimalist Response to the New Mercantilism, 60  1345, 1346 

(2008); see also Richard A. Epstein & Amanda Rose, The Regulation of Sovereign Wealth Funds: 

The Virtues of Going Slow, 76  111 (2009). 

9. See Howell Jackson, Toward a New Regulatory Paradigm for the Trans-Atlantic 
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Traditional securities regulation provides few answers. Since World War 

II, practitioners and scholars alike have viewed the United States as the ñcapital 

of capital.ò
10

 Because the United States has the largest and most respected 

stock exchanges in the world, commentators have long assumed that most 

multinational companies have little choice but to raise capital hereðand, in the 

process, subject themselves to U.S. regulatory oversight. Consequently, scho-

lars in the field have at least implicitly assumed that U.S. rules were exported 

de facto, due to the size and importance of the countryôs capital markets.
11

  

Indeed, the first attempts to theorize the SECôs coordination efforts have 

come from international relations scholars, whose interest in globalization has 

led to important contributions to the understanding of international financial 

regulation.
12

 In particular, these scholars have identifiedðand generally 

laudedðloose, cooperative arrangements between and among like agencies 

seeking to respond to global issues.
13

 They argue that these informal points of 
 

Financial Market and Beyond: Legal and Economic Perspectives 2 (working paper, 2008), 

availale at http://www.law.harvard.edu/faculty/workshops/open/papers0708/jackson.paper.pdf 

(noting new approaches by the SEC to better regulate cross-border capital spurred by limitations 

of territorial approaches to regulation). SEC concerns also stem from the reality that even 

domestic regulatory initiatives can have international consequences. See Chris Brummer, 

Corporate Law Preemption in an Age of Global Capital Markets, 81  1067, 1103 

(noting the increased difficulty of even domestic regulation as capital markets become more 

international and interconnected). Such concerns are increasingly capturing the publicôs attention. 

See Bertrand Benoit, US óWill Lose Financial Superpower Status,ô , Sept. 25, 

2009, http://www.ft.com/cms/s/0/1d6a4f3a-8aee-11dd-b634-0000779fd18c.html; Andrew E. 

Kramer, Moscow Says U.S. Leadership Era Is Ending, , Oct. 3, 2008, at A6; David 

Leonhardt, A Power That May Not Stay So Super, , Oct. 12, 2008, at WK1. 

10. See, e.g., Daniel Gross, The Capital of Capital No More?, , Oct. 14, 2007, § 

6 (Magazine), at 62.  

11. Indeed, in the early literature perhaps only Amir Licht has provided a systematic 

theoretical account of the challenges of globalization for securities markets, though even his 

trenchant work has failed to fully anticipate the institutional developments arising in the last 

decade. See Amir N. Licht, Games Commissions Play: 2x2 Games of International Securities 

Regulation, 24  61, 92 (1999) (using game theory to explain coordination 

challenges between securities regulators). U.S. scholars, meanwhile, have largely debated the 

relative merits of the traditional ñregulatory monopolyò wielded by securities regulators over the 

provision of securities laws. See Stephen J. Choi & Andrew T. Guzman, Portable Reciprocity: 

Rethinking the International Reach of Securities Regulation, 71  903, 937 (1998) 

(arguing for reforms granting issuers ñchoiceò as to laws governing securities transactions); 

Roberta Romano, Empowering Investors: A Market Approach to Securities Regulation, 107 

 2359, 2365 (1998) (advocating competitive federalism for securities regulation where states 

compete for investors by offering different sets of securities laws). But see Merritt B. Fox, 

Retaining Mandatory Securities Disclosure: Why Issuer Choice Is Not Investor Empowerment, 85 

 1335, 1338ï39 (1999) (arguing against issuer choice reforms on the basis that they 

would lead to significant underdisclosure). 

12. See , 40 (2004); see generally Kal 

Raustiala, The Architecture of International Cooperation: Transgovernmental Networks and the 

Future of International Law, 43 1, 2 (2002); Charles K. Whitehead, Whatôs Your 

Sign?ðInternational Norms, Signals, and Compliance, 27  695 (2006). 

13. Networks have, however, generated some skepticism from scholars questioning the 

accountability networks make possible. See Kenneth Anderson, Squaring the Circle? Reconciling 

Sovereignty and Global Governance Through Global Government Networks, 118  
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contact and information sharing, described as ñgovernmental networksò (or 

ñnetworksò), facilitate swift agreement in core areas of regulatory concern, 

such as issuer disclosure and corporate governance, by building confidence and 

trust between experts.
14

 All the while, because securities law networks depend 

on the ñsoft powerò of persuasion, rather than coercion, regulators in large 

countries like the United States enjoy considerable competitive advantages in 

advancing their approachesðinsofar as regulators in large countries possess 

superior resources that allow them to promote their agenda, and regulators of 

smaller markets are inclined to emulate their success.
15

 

This Article refines these claims and offers a more comprehensive theory 

of SEC diplomacy. It argues that although network theory (frequently referred 

to in the literature as ñtransgovernmentalismò)
16

 rightly identifies networks as a 

useful tool for overcoming information asymmetries, the theory largely 

overstates the transformative potential of regulatory interconnectivity. Besides 

overestimating the soft power of network orchestrators like the SEC, network 

theorists assume that securities regulators always share similar incentives to 

coordinate rulemaking. Transgovernmentalism implies that interactions 

between securities regulators comprise what can be described in game theory 

terms as an ñassuranceò game, insofar as information asymmetries and a lack of 

trust form the primary obstacles to cooperation and convergence. Scholars, as a 

result, view networks as powerful catalysts for convergence, since they 

facilitate information sharing between regulators.  

This Article builds on emerging scholarship suggesting that in a 

globalized and competitive market for capital, regulators are not necessarily 

incentivized to adopt the regimes of their foreign counterparts. Specifically, the 

Article maintains that information asymmetries and mistrust are not the only 

obstacles to coordination; instead, conflicting regulatory philosophies of 

national authorities, differing costs of adjusting to foreign regulatory standards, 

and competition among financial centers for securities transactions also hamper 

international convergence. Because of these dynamics, interests may be 

opposed and no agreement may be possible.  

Furthermore, even where countries have an overriding preference to set 

common standards, coordination often comprises what in game theory terms 

can be described as a modified ñbattle of the sexesò game, in which regulators 

would prefer to cooperate, but each strongly prefers cooperating with its own 

domestic standards in place, rather than to incur the costs of switching to 

another standard. The Article then demonstrates that the existing regulatory 

infrastructure in such cases provides few, if any, inherent payoffs that could 

 

1255, 1278 (2005). These voices have not, however, questioned the overall effectiveness of 

networks. 

14. See Whitehead, supra note 12, at 698. 

15. Raustiala, supra note 12, at 7. 

16. See id. at 5 (describing the networks as ñtransgovernmental networksò). 
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change the stalemate. Instead, only where securities regulation touches upon 

ñsystemic risksòðdefined here as financial risks whose costs are internalized 

broadly and deeply across bordersðwill regulators be sufficiently incentivized 

to cooperate and will networks potentially be capable of realizing significant 

regulatory coordination. And even here, current practice suggests that 

coordination is most likely to be undertaken by multidisciplinary networks 

operating with the support of political elites. 

The Article then shows that although most theorists may not have 

recognized the limitations of U.S. capital markets and the existing network 

infrastructure, the SEC implicitly has. As the significance of global capital 

markets continues to grow, the SEC has attempted to enhance the 

competitiveness of the U.S. regulatory environment, as is increasingly 

acknowledged.
17

 The SEC is also considering a surprising and novel 

institutional formðwhat this Article describes as ñgovernmental clubsò (or 

ñclubsò), which promote its policies through exclusive associations of similar 

standard bearers. Specifically, to achieve greater cooperation in the cross-

border enforcement of securities laws, explicit membership standards have 

been introduced into multilateral networks so that regulators are stigmatized or 

excluded from participation if they fail to sign and adhere to global 

enforcement agreements. Meanwhile, both to liberalize markets and to 

incentivize the adoption of (generally more stringent) substantive standards, 

some SEC officials have suggested creating bilateral clubs through mutual 

recognition arrangements. Under their proposal, which is facing considerable 

political resistance, foreign exchanges and foreign broker-dealers would be 

eligible to enjoy preferential access to U.S. investors if they comply with 

foreign regulations that are comparable to those of the United States. The 

Article shows that such ñthird wayò strategies would have the potential in some 

circumstances to change the payoffs of cooperation so that coordination at high 

regulatory standards is the dominant outcome. 

However, the Article ultimately concludes that different issue areas have 

distinct strategic structures with varying likelihoods for cross-border 

cooperation. As a result, the effectiveness of clubs will likely depend on the 

context in which they are deployed. Mutual recognition would likely be, for its 

part, a less effective convergence mechanism. First, flexible membership 

standards may have to be imposed ex ante to secure agreement among 

countries. Second, even if mutual recognition involves strict membership 

standards, the high adjustment costs of substantive legal convergence, 

difficulties of excluding nonparticipants from the club, and the possible 

availability of alternative arrangements with other regulators all suggest that 

coordination at higher regulatory standards need not comprise the dominant 

outcome. On the other hand, in matters of enforcement cooperation, a 

 

17. Brummer, Stock Exchanges, supra note 5, at 1436. 
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multilateral club will likely comprise a powerful lever for convergence, in part 

due to the low adjustment costs involved in cooperation and its relatively high 

reciprocal benefits for members.  

In advancing these claims, this Article provides sorely needed analytical 

clarity for understanding the SECôs international strategy and sets out a 

framework for theorizing about its possible regulatory outcomes. In doing so, 

the Article contributes to the securities law literature by identifying cross-

border regulatory collusion as an overlooked form of regulatory power that 

moves beyond the conventional models of regulatory monopoly and 

competition that dominate the scholarship. It also contributes to international 

law and international relations literature by refining core claims of 

transgovernmentalism and identifying new and unanticipated modes of 

regulatory coordination.  

The Article proceeds as follows. Part I provides a comprehensive 

overview of the SECôs tools of regulatory export and summarizes the theory 

justifying them. Part II then critiques the prevailing theoryôs normative claims 

and shows that networks are often weak mechanisms for coordinating securities 

law, due to the heterogeneous policy preferences of regulators and the 

considerable distributive implications of standardization for competing 

financial centers. Part III examines systemic risk and predicts where networks 

are most likely to be effective. Part IV returns to the SECôs current 

international regulatory strategy and shows how the SEC is increasingly 

utilizing clubs to promote its regulatory preferences, in the face of declining 

U.S. economic influence and limited success under governmental networks. 

Finally, Part V demonstrates how the regulatory outcomes of governmental 

clubs depend in large measure on the context in which they are deployed and 

outlines various implications for efficiency. 

Although this Article addresses a wide range of securities law matters, it 

does not address international accounting standards, an important field of 

securities regulation where some high-profile efforts at coordination have been 

launched.
18

 This is in part out of concern for brevity, as well as an 

acknowledgment of the fact that ñprivate legislaturesò consisting of market 

participants, not regulatory agencies, act as the primary standard setters for 

international financial reporting.
19

 Nevertheless, this Article offers a theoretical 

framework applicable to accounting where regulatory agencies either adopt or 

help promote the standards devised by these institutions. In doing so, it helps 

 

18. The prospects of such efforts are unclear. See 

 2006ï2008 (2006), available at 

http://www.iasb.org/NR/rdonlyres/874B63FB-56DB-4B78-B7AF-49BBA18C98D9/0/MoU.pdf. 

But see Sarah Johnson, SEC Pushes Back IFRS Roadmap,  Feb. 4, 2009, 

http://www.cfo.com/article.cfm/13056185 (describing the SECôs increasing wariness of adopting 

international accounting standards). 

19. For a general theoretical assessment of private legislatures, see Alan Schwartz & 

Robert E. Scott, The Political Economy of Private Legislatures, 143 . 595 (1995). 
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explain a wide range of activities in the field.  

I 

SOFT POWER AND GLOBAL INVESTOR PROTECTION 

A. The SECôs Interest in Exporting U.S. Securities Laws 

Recent scholarship has acknowledged that there is an increasingly 

international market for securities laws.
20

 On the sell side, securities regulators 

and lawmakers ñsellò their nationôs laws to ever more mobile firms seeking to 

raise capital.
21

 These laws historically dictate what facts a firm selling 

securities must disclose to investors and the penalties that attach when 

companies make fraudulent or misleading disclosures. Firms, in turn, ñbuyò 

laws through fees paid to the government in connection with using the rules 

and compliance with rules purchased.
22

 In this market, regulators often compete 

for securities transactions given the positive economic spillovers they generate, 

such as high tax revenues and a financial services industry that rewards 

lawmakers for improving efficiency and their profits.
23

  

Firms are not, however, the only potential consumers of a countryôs secu-

rities lawsða fact curiously overlooked in the literature. Foreign governments 

are also consumers when they emulate the laws and rules of another regulator, 

either due to competition for financial transactions or an acknowledgment of 

another regulatorôs superior approach. Though not ñpurchasersò in a conven-

tional sense, they are very much importers of securities laws that are ultimately 

used and consumed by that nationôs domestic firms.  

The degree of emulation by foreign governments, at least traditionally, has 

held three critical implications for regulators around the world, and especially 

Americaôs primary securities regulator, the SEC. First, the importation of U.S. 

securities laws potentially impacts the SECôs ability to deliver on its legislative 

mandate to protect domestic investors.
24

 Historically, as John Coffee points out, 

securities markets have ñlong been thought to be affected with a special public 

interestò of consumer protection.
25

 This duty, articulated in the United States in 

the SECôs enabling legislation (a response to the financial fraud associated with 

the 1929 stock market crash), tasks the agency with stomping out fraud by 

 

20. Brummer, Stock Exchanges, supra note 5, at 1437ï38. 

21. Larry E. Ribstein, Cross-Listing and Regulatory Competition, 1 

97 (2005), available at http://www.bepress.com/rle/vol1/iss1/art7; Frederick Tung, 

From Monopolists to Markets?: A Political Economy of Issuer Choice in International Securities 

Regulation, 2002 . 1363, 1395 (2002). 

22. Andreas M. Fleckner, Stock Exchanges at the Crossroads, 74  2541, 

2593 (2006). 

23. Brummer, Stock Exchanges, supra note 5, at 1481. 

24. Ethiopis Tafara & Robert J. Peterson, A Blueprint for Cross-Border Access to U.S. 

Investors: A New International Framework, 48 31, 43 (2007). 

25. 2 (10th ed. 2007). 
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issuers who may seek to mislead investors in their financial statements or other 

public disclosure tied to the offer and sale of securities. It also tasks the agency 

with helping to ensure market integrity, a task increasingly associated with 

systemic risk. 

Until recently, this mandate was not difficult to fulfill on a territorial basis 

because U.S. investors generally transacted domestically. The SEC could, in 

short, demand certain disclosures from firms that operated domestically, police 

them in the United States, and then punish companies that made fraudulent 

representations in the disclosures. However, the globalization of finance has 

made investor protection more difficult. By virtue of technology, U.S. investors 

regularly transact in foreign markets via computer terminals.
26

 This mobility, 

while allowing investors to diversify their portfolios, exposes them to risks of 

fraud when they transact in jurisdictions subject to inefficient investor 

protection regimes. Furthermore, the same computer technology that enables 

investors to move around the world in search of investment opportunities also 

enables fraudsters, including foreign brokers and dealers, to search the United 

States for opportunities to con, cheat, and steal money from unwary retail 

investors.
27

 A mastermind in one country can orchestrate cold calls from 

accomplices in a second country to prospective victims in the United States, 

with the proceeds of the fraud secreted to yet another country. Thus, to the 

extent that SEC officials can influence foreign regulators, it is believed that 

investments and market participants will generally be subject to more stringent 

regulatory policies that will benefit U.S. investors transacting overseas. 

The degree to which U.S. rules and regulations are exported also affects 

less explicit, but equally long-held, objectives, such as lowering the cost of 

capital for domestic issuers of securities. Where foreign governments adopt or 

emulate U.S. rules, the transaction costs for U.S. firms engaging in cross-border 

transactions are likely reduced.
28

 Generally, whenever issuers offer securities, 

they must hire lawyers and auditors, alongside investment bankers and their 

counsel, to examine the business operations and confirm the accuracy of all 

disclosures.
29

 Comprehensive legal standards also expose firms to legal risk 

such as government sanctions or even private suits.
30

 Cross-border transactions 

may consequently be very expensive, since firms must comply with two 

different sets of disclosure requirements. Thus, when U.S. regulators can export 

their laws, they may be able to reduce the costs of cross-border issuances. 

Similarly, analysts across jurisdictions may be better able to understand and 

compare the performance of firms. In both circumstances, the costs of raising 

 

26. Tafara & Peterson, supra note 24, at 31. 

27. See id. at 35 (noting that ñ[t]echnology and globalization have also created new 

opportunities for securities fraudò). 

28. Fleckner, supra note 22, at 2593. 

29. Id. 

30. Coffee, Racing, supra note 6, at 1794ï95. 
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capital for firms, including domestic companies, is reduced. 

Finally, widespread adoption of U.S. norms and practices enhances the 

prestige and power of the SEC. The SEC, like any bureaucracy, prides itself on 

growth and clout.
31

 To the extent that the SEC directs the regulatory process, it 

directs a range of subsidiary processes that touch upon virtually every area of 

financial life, including financial reporting, accounting, and even some issues 

of legal enforcement. As a result, the extent to which a securities regulator is 

able to export its laws will determine in large measure the regulatorôs ability to 

impact global subsidiary issues of law that go to the heart of not only issuer 

protection, but also the functioning of financial markets. This gives significant 

prestige to regulatory agencies and their leaders. 

B. The Traditional Instruments of Export: What They Are  

and How They Are Used 

Despite the perceived benefits of regulatory export, U.S. lawmakers and 

regulatory agencies have largely refrained from exerting extrajurisdictional 

influence through expansive domestic legislation. Widely accepted principles 

of comity have instead dictated that the SEC ñrecognize[] the primacy of the 

laws in which a market is located.ò
32

 If the United States did not abide by such 

tradition, it could risk retaliation from foreign regulators that could pass their 

own laws, effectively submitting U.S. firms to their regulation. Thus, by 

adopting a territorial approach to regulation, lawmakers help protect their own 

firms from the reach of foreign laws. 

As a result, for over fifty years the SEC has maintained that registration 

obligations should not be imposed on offerings with only incidental 

jurisdictional contacts.
33

 The ñterritorialò or geographically based approach to 

jurisdiction exemplified in the 1933 Securities Act (Securities Act)
34

 and the 

1934 Securities Exchange Act (Exchange Act) triggers compliance with U.S. 

 

31. See  

(1971) (asserting that bureaucracies grow because officials seek to increase the budgets they 

control and so boost their own salary, power, and standing). 

32. Final Rules: Offshore Offers and Sales, SEC Release Nos. 33-6863, 34-27942 (Apr. 24, 

1990); see also Proposed Rules: Offshore Offers and Sales, SEC Release No. 33-6779 (June 17, 

1988). 

33. In Securities Act Release No. 4708, the Commission stated that it would not take any 

enforcement action for failure to register securities of U.S. corporations distributed abroad solely 

to foreign nationals, even though the means of interstate commerce are used, if the distribution is 

effected in a manner that will result in the securities coming to rest abroad. Exchange Act Release 

No. 33-4708 (July 9, 1964) (29 FR 9828) (ñRelease 4708ò); cf. IIT v. Vencap Ltd., 519 F.2d 1001, 

1016 (2d Cir. 1975) (resolution of jurisdictional questions in the securities area ñdepends on 

construction of exercised congressional power not the limitations upon that power itselfò (quoting 

Steele v. Bulova Watch Co., Inc., 344 U.S. 280, 282ï83 (1972))). This approach was later 

memorialized in Regulation S, which limits the extrajurisdictional application of U.S. law and 

exempts transactions occurring overseas from U.S. registrationðand by definition, regulatory 

oversight. 

34. 15 U.S.C. §§ 77aï77b (2000). 
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securities laws.
35

 In short, U.S. securities laws generally apply only where 

securities are sold on a U.S. exchange or where a company has a significant 

economic presence in the country, generally defined as having $10 million in 

assets in the United States and at least five hundred shareholders (three hundred 

of whom reside in the United States).
36

 Only general antifraud rules have an 

extrajurisdictional application, and even then, enforcement may be extremely 

difficult.  

Because of this territorial approach to regulation, the SEC has depended 

on less intrusive means of promoting its regulatory standards. First, the SEC 

has relied on the size of its domestic capital markets as a means of effectuating 

its regulatory policies. Second, the SEC has sought to build and leverage coop-

erative, multilateral initiatives with its foreign counterparts in ways that pro-

mote coordination at its standards. Each of these methods is described below. 

1. Domestic Stock Exchanges 

When a foreign issuer lists its securities on a U.S. exchange, it must 

comply with U.S. securities law. This requirement has made stock exchanges 

perhaps the most important tool by which the United States exports its securi-

ties laws.
37

 Since the end of World War II, when many of the worldôs capital 

markets lay in shambles, the size and depth of U.S. stock exchanges have 

dwarfed their counterparts.
38

 Indeed, they have been so dominant that most 

multinational companies have had little choice but to come to the U.S. to raise 

capital, either through an IPO or via secondary listings.
39

 Furthermore, U.S. 

exchanges also draw companies that need currency to finance transactions in 

the country (often acquisitions) and that wish to raise their profile with U.S. 

investors. These advantages with regard to liquidity have amplified the SECôs 

international regulatory power, giving its rules an extrajurisdictional reach. 

2. ñGovernmental Networksò 

The SEC, through its Office of International Affairs (ñOIAò), has also 

sought to promote its regulatory agenda through deeper coordination and 

cooperation with its foreign counterparts on matters concerning  
 

35. Id. §§ 77aï77h. 

36. See 17 C.F.R. § 240.12g3-2 (2007) (creating an exemption for foreign private issuers 

with less than 300 U.S. resident shareholders); 

 § 9.4 (4th ed. 2004) (noting the $10-million-in-assets and 500-shareholder 

thresholds). 

37. Robert B. Thompson, Corporate Federalism in the Administrative State: The SECôs 

Discretion to Move the Line Between the State and Federal Realms of Corporate Governance, 82 

 1143, 1164 (2007). 

38.

 1780ï2005, at 207 (2006). This success of the U.S. market continued, though at times 

unevenly, up through the 1990s, a boom-time for international listings, with the number of foreign 

companies listed on the NYSE increasing from 100 to almost 400. Id. 

39. Coffee, Racing, supra note 6, at 1770ï71. 
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(1) cross-border enforcement of securities regulations and (2) the promulgation 

of common substantive policy. To achieve such coordination, the OIA 

promotes a variety of informal cooperative arrangements and nonbinding 

framework agreements, collectively (albeit somewhat deceptively) described by 

scholars as ñgovernmental networks.ò
40

 Four networks are of particular 

importance, and each is outlined below. 

a. Bilateral Memoranda of Understanding 

As the agencyôs focal point for enforcement cooperation, the OIA is 

tasked with assisting staff in the SECôs Division of Enforcement in conducting 

investigations and proceedings where wrongdoers, witnesses, evidence, or the 

proceeds of a fraudðas defined by U.S. securities lawsðare located abroad.
41

 

It is also responsible for assisting foreign regulators with their investigations 

and proceedings where perpetrators, witnesses, evidence, or the proceeds of a 

fraud are located in the United States. Such cooperation is useful because, when 

regulators seek to enforce laws, both potential violators and the information 

needed to build a case against them are often located in foreign countries.
42

  

To bring about cooperation in this area, since the 1980s the OIA has 

facilitated enforcement cooperation through an elaborate network of at least 

forty-one memoranda of understanding (ñMOUsò). Each MOU has its own 

particularities, although most involve the enhancement of a signatoryôs 

enforcement powers and the identification of cross-border points of contact for 

enforcement purposes. Often, foreign counterparts do not have the required 

domestic authority to assist the SEC when attempting to enforce their laws, so 

the MOUs oblige signatories to seek it from their respective legislatures.
43

 

Furthermore, there has historically been no common or habitual process 

outlining the means by which help can be secured. The MOUs thus work to 

establish a procedure by which information will be gathered and to specify 

what kind of information will be provided by the foreign agency. Some MOUs, 

particularly those involving emerging markets, further include sections that 

discuss technical assistance from the SEC in a number of areas, including 

clearance and settlement, order handling systems, regulatory requirements 

 

40. In many ways, ñnetworkò is itself a poor metaphor for the current regulatory 

architecture, because it obfuscates the nature of the relationship between international actors with 

the organizational makeup and structure of international bodies themselves. As a result, the 

metaphor depicts many key networks as amorphous and institutionally primitive organizations, 

which is regrettable given the considerable institutional sophistication evidenced by many 

intergovernmental bodies. For the purposes of this Article, however, as well as for the sake of 

clarity, I will abide by the more common scholarly terminology. 

41. OIA Office Description (2006) (on file with author). 

42.  (2008) (on file with 

author). 

43. See Ana Carvajal & Jennifer Elliott, Strengths and Weaknesses in Securities Market 

Regulation: A Global Analysis (Intôl Monetary Fund, Working Paper No. 07/259, 2007), available 

at http://www.imf.org/external/pubs/ft/wp/2007/wp07259.pdf. 
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relating to market professionals, and capital adequacy.
44

  

These framework agreements enhance cooperation and promote 

information sharing, knowledge of other regulatory systems, and trust between 

regulators. MOUs are not, however, enforceable as a matter of national or 

international law. Instead, their effectiveness relies on the premise that 

regulators presumably want to stay in good standing with their peers. Thus, 

regulators will comply with the terms of the agreement, as most (especially 

those of major markets) have a strong self-interest in promoting their own 

powers of cross-border enforcement. 

b. Regulatory Dialogues 

To advance information sharing and, frequently by implication, the 

promotion of its own regulatory policies, the OIA participates in a variety of 

international forums and dialogues. One important, but overlooked, mode of 

engagement is the ñregulatory dialogue.ò
45

 The OIA enters into these regular, 

bilateral meetings with key counterparts to identify and discuss regulatory 

issues of common concern, to promote harmonization when possible, and to 

facilitate cooperation in the exchange of information in cross-border securities 

enforcement matters. 

The nature of such regulatory dialogues will generally differ depending on 

the parties involved. Dialogues with European authorities have thus far 

centered on issues concerning convergence in accounting standards. 

Meanwhile, dialogues with Asian countries have additionally emphasized 

surveillance and enforcement issues. In virtually all instances, however, the 

dialogues are key opportunities to initiate conversations between regulators of 

various countries or to consider or initiate new projects at the multilateral level. 

c. IOSCO 

The International Organization of Securities Commissions (IOSCO) is 

even more critical than the regulatory dialogues in promoting cross-border 

regulatory standards. Launched in its present form in 1983, IOSCO is the 

primary institution promulgating international standards for securities 

regulation.
46

 Since 1984, over 150 regulators have joined the organization; its 

members regulate nearly 90 percent of the worldôs securities markets.
47

  

 

44. See Sec. & Exch. Commôn, Cooperative Arrangements with Foreign Regulators, 

http://www.sec.gov/about/offices/oia/oia_cooparrangements.shtml (last visited Jan. 3, 2009). 

45. See Sec. & Exch. Commôn, SEC Participation in International Organizations, 

http://www.sec.gov/about/offices/oia/oia_intlorg.shtml (discussing key regulatory dialogues) (last 

visited Feb. 2, 2010). 

46. See Intôl Org. of Sec. Commôns, List of Signatories to the IOSCO Multilateral 

Memorandum of Understanding Concerning Consultation and Cooperation and the Exchange of 

Information, http://www.iosco.org/library/index.cfm?section=mou_siglist (last visited Jan. 3, 

2009). 

47. See Intôl Org. of Sec. Commôns, IOSCO Historical Background, http://www.iosco.org/ 

http://www.sec.gov/about/offices/oia/oia_intlorg.shtm
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Among IOSCOôs main activities is the promotion of common approaches 

to securities regulation.
48

 This mission reflects a widespread view that even on 

a national level, laws and regulations governing capital markets have 

unanticipated spillover effects that affect the integrity of other regulatory 

systems. Furthermore, without uniformity in regulation, market participants 

may be able to evade regulation by operating in another country. As a result, 

IOSCO aims to facilitate cooperation and information sharing, as well as to 

establish strong standards and an effective surveillance of securities 

transactions. Most work is carried out by the organizationôs Technical 

Committee, a group of fifteen elite regulators hailing from highly developed 

countries.
49

 Meanwhile, developing countries participate in the Emerging 

Markets Committee, which, though having a less pronounced legislative 

agenda, is necessary for the organization to issue global reforms.
50

 

Until relatively recently,
51

 IOSCO has promoted the Objectives and 

Principles of Securities Organization (ñIOSCO Principlesò)ða set of thirty 

principles outlining the organizationôs view of what comprises high-quality 

securities regulation
52
ðand the International Disclosure Standards for Cross-

Border Offerings and Initial Listings by Foreign Issuers as its most significant 

pieces of legislation.
53

 Unlike other higher profile regulatory measures that 

have constituted a more targeted response to conflicts of interest tied to recent 

financial crises,
54

 these two initiatives represent a basic set of institutional and 

 

about/index.cfm?section=history (noting that IOSCO members regulate more than one hundred 

jurisdictions and that IOSCO has recently ñset-out clear strategic objectives to rapidly expand the 

network of IOSCO MOU signatories by 2010ò). 

48. Raustiala, supra note 12, at 32. 

49. See Sec. & Exch. Commôn, Technical Committee, http://www.sec.gov/about/ 

offices/oia/oia_intlorg.shtml#iosco (providing that the work is divided into five standing 

committees including the Multinational Disclosure and Accounting Committee, the Regulation of 

Secondary Markets Committee, the Regulation of Market Intermediaries Committee, the 

Enforcement and the Exchange of Information Committee, and the Investment Management 

Committee) (last visited Jan. 3, 2009). 

50. See Sec. Commôn of New Zealand, IOSCOðInternational Organization of Sec. 

Commôns: IOSCO Committees, http://www.seccom.govt.nz/international/ (noting that the 

Emerging Markets Committee is not made up of members from the Technical Committee and that 

the work is divided among Working Groups, which include Disclosure and Accounting, 

Regulation of Secondary Markets, Regulation of Market Intermediaries, Enforcement and the 

Exchange of Information, and Investment Management) (last visited Jan. 3, 2009). 

51. This situation has changed with the Multilateral Memorandum of Understanding 

(MMOU), an innovative piece of legislation discussed in Part III. 

52. See 

 (2003), available at http://www.iosco.org/library/pubdocs/pdf/IOSCOPD154.pdf. 

53. See , 

 (1998), available at 

http://www.iosco.org/library/pubdocs/pdf/IOSCOPD81.pdf. 

54. Specifically, IOSCO has published a range of important principles-based guidance in 

the wake of the worldwide financial crises, including a code of conduct for credit rating agencies, 

regulatory principles designed to improve auditor independence and auditor oversight, and 

regulatory principles regarding conflicts of interest for financial analysts. See infra notes 148ï49 
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operational standards embraced by the organization as the signposts of sound 

regulatory governance and oversight. 

IOSCO also participates in a variety of international forums to ensure 

coordination with other regulators in the insurance and banking communities. 

For example, IOSCO has worked with the Basel Committee to improve 

financial disclosure of banks holding securities.
55

 IOSCO is also a member of 

the Joint Forum, an international body consisting of the Basel Committee on 

Banking Supervision, IOSCO, and the International Association of Insurance 

Supervisors. The Joint Forum deals with issues common to the banking, 

securities, and insurance sectors, including the regulation of financial 

conglomerates.
56

 IOSCO even works closely with leading international 

organizations, including the World Bank and International Monetary Fund 

(ñIMFò), and they have strived under the Financial Stability Action Program to 

assess client countriesô capital markets and their susceptibility to financial 

risk.
57

 IOSCO has also been at the forefront in helping to coordinate common 

short-term responses to the credit crisis. 

However, IOSCO standards are deliberately broad. The organization 

explicitly acknowledges that there is no single prescription or roadmap to good 

regulation in the field of securities. Consequently, as with the MOUs, IOSCOôs 

principles are not legally binding among states.
58

 Instead, these principles 

articulate an aspirational statement of the core elements of an essential sec-

urities regulatory framework.
59

 Additionally, they provide a yardstick against 

which progress toward effective regulation can be measured. IOSCO asks its 

members to assess their compliance with the principles, at times with the help 

of more sophisticated members. Unless otherwise desired by regulators, the 

extent to which an IOSCO member falls short of these principles generally 

remains confidential between international monitors and the member state. 

Noncompliance with IOSCO rules is not generally met with any 

retaliation, though it has led to overt economic sanctions in one context. In 

 

and accompanying text. 

55. Sec. & Exch. Commôn, Office of International Affairs: SEC Participation in 

International Organizations, http://www.sec.gov/about/offices/oia/oia_multilateral.htm (last 

visited Jan. 3, 2009). 

56. See Bank for International Settlements, Basel Committee on Banking Supervision: 

Joint Forum, http://www.bis.org/bcbs/jointforum.htm (last visited Jan. 3, 2009) (noting that the 

ñJoint Forum is comprised of an equal number of senior bank, insurance and securities supervisors 

representing each supervisory constituencyò). 

57. Chris Brummer, How International Financial Law Works (and How It Doesnôt), 99 

(forthcoming Jan. 2011) (working paper available at http://papers.ssrn.com/sol3/ 

papers.cfm?abstract_id=1542829 [hereinafter Brummer, Financial Law]. 

58. Raustiala, supra note 12, at 31. It is worth noting, however, that IOSCO standards can 

potentially be made more coercive, for example, their adoption made a condition precedent for 

IMF or World Bank assistance, though this has not been the case. Id. 

59. Tanis MacLaren, IOSCO Objectives and Principles at Work, International Seminar on 

Capital Markets (Sept. 2004), Slide 6, available at http://www.bcu.gub.uy/autoriza/ggmvrf/ 

5seminario/presentaciones/maclaren_archivos/frame.htm. 
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2000 and 2001, international authorities publicly identified twenty-three 

countries as having poor regulatory governance, due in part to their 

nonobservance of IOSCO standards.
60

 This public shaming tarnished the 

reputations of these jurisdictions and introduced the possibility of 

countermeasures against them, ultimately leading to significant change among 

the targeted countries. Notably, the Financial Action Task Force (ñFATFò)ða 

muscular, country-based organization chaired by finance ministers and banking 

authoritiesðconfronted these underperforming jurisdictions, rather than the 

classic ñsecurities lawò networks, though it was supported logistically by 

securities regulators and international authorities. And even here, FATFôs 

coercive power was limited in reach and scope because it based its 

determinations regarding a countryôs subsequent reforms primarily on self-

reporting by the governmental authorities of the relevant financial centers.
61

  

d. Technical Assistance Programs 

The cornerstone of the SECôs technical assistance program is the 

International Institute for Securities Market Development, a two-week, 

management-level training program covering the development and oversight of 

securities markets. This program, organized and taught largely by SEC 

officials, provides grounding in the basic principles and approaches employed 

by the agency.
62

 

The OIA also conducts a week-long Institute for Securities Enforcement 

and Market Oversight (the Securities Institute) that covers techniques for 

investigating securities law violations and methods for oversight of market 

participants. These sessions not only help promote the SECôs worldview, but 

also build important contacts for future cooperation when new enforcement 

actions arise.
63

 

 Finally, OIA conducts a variety of multiday, regional or mini training 

sessions for emerging markets. In these forums, of which there were as many as 

twenty-one in 2008,
64

 staff members from the office are sent to foreign 

countries seeking to improve their securities regulation systems and meet 

IOSCOôs international standards. Though nearly 90 percent of these sessions 

involved bilateral enforcement training and assessment, training periodically 

touched upon financial disclosure; in virtually all circumstances, the sessions 

were a response to requests made by foreign regulators and they wereðlike the 

Securities Institute and the mini institutesðoften funded by the U.S. Agency 

 

60. , Capital Market Sanctions, in 

 (2006); Pierre-Hugues Verdier, Transnational Regulatory Networks and Their 

Limits, 34  113, 148 (2009); see also Whitehead, supra note 12, at 704. 

61. Verdier, supra note 60, at 148. 

62. Raustiala, supra note 12, at 33. 

63. Id. 

64. OIA Technical Assistance Calendar (on file with author). 
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for International Development (USAID) or the World Bank. 

3. Persuasion and Cooperation 

Network theory presumes that the aforementioned instruments are 

effective due to the SECôs ability to promote its policy preferences through soft 

power. As collegial, interagency interactions, governmental networks function 

as peer-to-peer networks that ultimately foster collective problem-solving and 

innovation.
65

 Decision making is not vested in the hands of uninformed 

political elites. Rather, it is guided by a stable of skilled technocrats who 

develop shared expectations and trust allowing them to dispense with time-

consuming treaties and formal international organizations.
66

 Regulators instead 

execute and rely on less formal instruments that permit rapid responses by 

regulators, keeping pace with quickly evolving financial markets.
67

  

Because networks rely on peer-to-peer interactions, international relations 

scholars contend that policies are not advanced by military force or coercion, 

but instead by the power of persuasion and attraction.
68

 Regulators must shape 

not only what interlocutors do at home with their domestic markets, but also 

what they want in order to convince one another of the superiority of their 

regulatory approach. Most theorists consequently assume that large countries 

like the United States have a distinct advantage over other countries in the 

exportation of their legal regimes. Regulators of small markets have 

traditionally sought to emulate powerful ones because they aspire to similar 

levels of success.
69

 Meanwhile, regulators of larger, wealthier markets have 

more resources and are often better positioned to promote their agendas, by 

hosting conferences, scholars, and regulators. These regulators also have the 

personnel available to draft position papers, assess reform programs, and shape 

disputes. These advantages have allowed the SEC ñto bring other jurisdictions 

to the U.S. model, not to modify the U.S. model.ò
70

 

As a result, international relations theorists view governmental networks 

as an alternative model of international rulemaking distinguishable from the 

regulatory competition taking place in other fields like U.S. corporate law, 

where states ostensibly compete with one another for transactions.
71

 Scholars 

argue that governmental networks avoid a race between sovereigns tightening 

or relaxing standards to compete with one another. Instead, networks provide a 

distinctly collective means of international engagement in which regulators 

 

65. Raustiala, supra note 12, at 5. 

66. See Verdier, supra note 60, at 162; see also Whitehead, supra note 12, at 704. 

67. Raustiala, supra note 12, at 24. 

68. Id. 

69.  5 

(2004); Raustiala, supra note 12, at 59; see , supra note 12. 

70. Raustiala, supra note 12, at 35. 

71. Anne-Marie Slaughter & David Zaring, Networking Goes International: An Update,  

2 211, 217 (2006). 
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tackle common problems generated by globalization that cannot be addressed 

on an individual basis. Regulators thus have largely shared incentives to 

cooperate, and governmental networks provide a potent mechanism for such 

cooperation. 

In addition to an explicit normative preference for transgovernmentalism 

as a mode of international problem solving, an implicit descriptive theory of the 

challenges that globalization creates for securities regulators is also embedded 

in these claims of network power. At its core, transgovernmentalism presumes 

that the primary obstacle to cross-border regulatory convergence is asymmetric 

information among national authorities.
72

 National regulators presumably have 

strong incentives to cooperate. For some transgovernmentalists, the very size of 

U.S. capital markets creates incentives to adopt U.S. regulatory standards 

abroad due to the ñconcentrated regulatory powerò of the SEC.
73

 Like the 

classical securities law model, this strain in the literature suggests that scale 

advantages of converting to the dominant U.S. model usually outweigh most 

other considerations. Networks thus operate as transmission belts for American 

soft power as foreign regulators adopt U.S. standards.
74

  

More ambitious voices in the transgovernmentalist camp further suggest 

that regulators have strong incentives to cooperate ex ante, irrespective of 

market strength, due to the inherently common stake that regulators have in the 

enterprise of securities regulation.
75

 All regulators would, it is implied, like to 

stomp out fraud. However, regulators must first agree upon a common standard 

for disclosure, surveillance, and enforcement. Moreover, each regulator must 

then choose that regime. An interdependent world requires broad cooperation;
76

 

otherwise, fraudsters will just move to the weakest regime, which would 

effectively mean that the efforts of regulators that adopt the optimal rule would 

be wasted.  

Game theory provides a useful tool with which to clarify and highlight the 

logic of these assumptions. Ultimately, transgovernmentalism suggests that the 

coordination of securities regulation is not a problem of dispersed interests, but 
 

72. Transgovernmentalists consequently suggest that the primary obstacle to convergence 

is not so much an issue of disparate incentives among regulators as it is their desire to cooperate. 

Raustiala, supra note 12, at 24 (noting that ñ[w]hile incentives to óviolateô óobligationsô exist, 

common interests predominateò). 

73. Id. at 59. 

74. Id. at 75 (discussing how government networks provide ñcoverò for market-driven 

convergence). 

75. Slaughter & Zaring, supra note 71, at 213. In many ways, such views mirror the ñworld 

societyò view of standardization popular in the international politics literature, in which actors 

seeking to coordinate technical rules and regulations have an overriding preference for arriving at 

a common solution. See, e.g., Walter Mattli & Tim Büthe, Setting International Standards: 

Technological Rationality or Primacy of Power?, 56 1, 9 (2003) (describing the 

ñworld societyò approach to viewing globalization). 

76. Raustialia, supra note 12, at 70 (noting that proponents of transgovernmentalism assert 

that ñan interdependent world entails new forms of governanceò (quoting , supra note 

12, at 183)). 
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instead is one where parties share similar objectives and preferences but are 

unaware of the othersô commitment to tackling common problems. Thus, two 

outcomes exist between any two regulators: a payoff-dominant scenario of 

cooperation and a risk-dominant scenario in which regulators remain skeptical 

of cooperation and concerned about unilaterally taking on the risk or costs of 

operating at a certain standard. 

In this situation, which game theoreticians would describe as an 

ñassuranceò game, governmental networks supposedly make the non-

cooperative outcome less likely.
77

 Networks first help to identify optimal 

approaches, and then make the risk-dominated equilibrium less likely by 

facilitating trust, information, and joint deliberation. In this way, regulators can 

swiftly identify optimal regimes and facilitate cooperative action. Over time, 

standards may even become self-enforcing as they gain currency among 

network participants and incentivize nonmembers to accept the standards due to 

their widespread use and scale advantages. 

II  

THE CASE AGAINST SECURITIES LAW NETWORKS 

Although international relations and securities law scholars provide 

important insights into the functioning of regulatory markets, both groups tend 

to underestimate the obstacles to international convergence and overestimate 

the effectiveness of the SECôs traditional tools. Section II.A demonstrates that 

U.S. capital markets face new rivals and no longer necessarily act as failsafe 

tools of regulatory export. Section II.B then demonstrates that 

transgovernmentalism helps to describe the increasingly disaggregated nature 

of international coordination, but that its predictions about securities law 

networks are inconsistent with the relatively limited convergence that they have 

secured. Section II.C then offers a better account of international securities 

regulation and argues that, in a globalized financial marketplace, the 

 

77. In general terms, assurance games can be depicted as follows: 

 Cooperate Defect 

Cooperate  4, 4* -1, 0 

Defect 0, -1 0, 0* 

 

As the matrix above demonstrates, two outcomes (denoted by ñ*ò) comprise what in game theory 

terms is referred to as ñNash equilibria.ò That is, there is a state of affairs where no player can do 

better by unilaterally changing his or her strategy, even if each player knows the strategies of the 

other. Applied to our example of securities regulation, this would mean that if both regulators 

chose to cooperate, then each would receive a payoff of four. If both regulators continue on their 

own course, there is no payoff, (0, 0), but at the same time, no prospect of lossðthe scenario that 

would arise if one player (or regulator) switched standards, but not the other, a situation illustrated 

in the lower-left hand (0, -1) and upper-right hand quandrants (-1, 0). Where risk dominates 

decisionmaking, regulators would chose (0, 0), which is not globally welfare maximizing. Where 

the prospect of payoffs dominate, (4, 4) would arise as the equilibrium.  
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coordination of cross-border investor protection often is far from assured. Even 

where regulators share incentives to cooperate, a ñbattle of the sexesò game 

results, where governmental networks will not provide the incentives necessary 

for coordination in the absence of hegemonic capital markets.  

A. The Rise of the Rest 

Increasing evidence suggests that U.S. capital markets, though still 

generally the largest in the world, are increasingly weak instruments of 

regulatory export. Recent scholarship, as well as commentary by policymakers, 

has shown that U.S. capital markets are no longer unrivaled. Instead, other 

countries have developed important financial centers in their own right that 

challenge Americaôs traditional dominance. The ñrise of the restò has been 

particularly startling in the field of securities transactions. In the first nine 

months of 2007, only 10.1 percent of global IPOs were listed on a U.S. 

exchange.
78

 This represents a dramatic decrease from 44.5 percent in 1996 and 

an average of 21.2 percent in the period from 1996 to 2005.
79

 Equally 

important, exchanges in the United States captured just 7.7 percent of the total 

value of global IPOs during the same period.
80

 According to recent data, the 

current credit crisis has done little to reverse this trend. U.S. exchanges 

captured just 1.9 percent of global IPOs in 2008,
81

 and deals in Asia and South 

America accounted for 72 percent of total IPO value in 2009.
82

 Overall, experts 

predict that New York will soon fall to the third most important hub for IPO 

financing behind Hong Kong and Shanghai.
83

 

 

Enormous changes in how and where wealth is created in the world have 

facilitated this development. As macroeconomic imbalances have shifted 

economic growth in and activity to China, India, and other developing 

countries, investors and firms have likewise flocked from America to other 

regions in search of business opportunities.
84

 Meanwhile, demand for natural 

 

78.

 1 (2007), available at http://www.capmktsreg.org/pdfs/The_ 

Competitive_Position_of_the_US_Public_Equity_Market.pdf. 

79. Id. 

80. Id. 

81. Press Release, Comm. on Capital Mkts. Regulation, 2009 Demonstrates Signs of Mild 

Improvement in Competitiveness of U.S. Public Equity Markets (Mar. 25, 2010), available at 

http://www.capmktsreg.org/pdfs/10-Mar-25_Q4_2009_Press_Release.pdf. 

82. News Release, Ernst & Young, Global IPO Recovery in Second Half of 2009 Led by 

China and Brazil (Dec. 9, 2009), available at http://www.ey.com/GL/en/Newsroom/News-

releases/Global-IPO-recovery-in-second-half-of-2009-led-by-China-and-Brazil. 

83. Bei Hu, Hong Kong IPOs May Raise Record $ Billion in , E&Y Says, 

, Dec. 21, 2009, http://www.bloomberg.com/apps/news?pid=20601089&sid= 

aI3U6ahtfIyo. 

84. Friends and Rivals, , Sept. 15, 2007, at 3 (special report on financial 

centers). 
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resources from the Middle East, Russia, and Brazil have lured capital and 

helped develop vibrant (albeit at times volatile) regional hubs for finance. 

Profound changes in the ways in which capital is raised have also enabled 

this transformation. For one thing, electronic trading has made investing in 

foreign markets easier than ever. Whereas in the past, investor orders for 

overseas securities would take hours, days, or even weeks to conclude, 

innovations like the Internet have made the execution of orders possible in a 

matter of milliseconds, thereby dramatically increasing the likelihood of 

successful order execution.
85

 This advancement has made investing in non-U.S. 

exchanges practical for U.S. investors and has rendered listing on foreign 

exchanges more plausible for firms. Technological advances have also lowered 

the barriers of entry to the exchange services business and increased the 

number of venues open to investors in the process.
86

  

Together, these developments have directly impacted the market for 

securities transactions and, by extension, the market for securities law. As 

liquidity has become more dispersed, foreign companies seeking capitalð

either through IPOs or cross-listingsðno longer have to do it in the United 

States. These companies now enjoy more mobility than they have in the past 

and can list their securities on other exchanges that provide financing at 

competitive costs of capital. Consequently, U.S. exchanges no longer hold 

virtual monopolies over securities transactions. As U.S. capital markets have 

diminished in significance, the ñconcentrationò of regulatory power long 

enjoyed by the SEC has also diminished. They thus operate as less hegemonic 

tools of legal export. 

B. Empirical Evidence Against Network Power 

Close empirical scrutiny also suggests that transgovernmentalism over-

states the effectiveness of securities law networks as a means of promoting 

regulatory convergence. In the world of enforcement, although MOUs are 

potentially very effective instruments for facilitating cooperation with foreign 

counterparts on a range of enforcement matters, relatively few regulators have 

signed MOUs. Indeed, fewer than 25 percent of the worldôs regulators have 

 

85. See Joseph A. Grundfest, Internationalization of the Worldôs Securities Markets: 

Economic Causes and Regulatory Consequences, 4  349, 361ï62 (1990). 

86. Whereas not so long ago a major exchange would have to purchase an acre of land, 

construct a trading floor and employ a bank of telephones just to conduct a transaction, trading can 

now be executed via computers and trading screens located in any number of broker-dealersô 

offices. Trading technology is also increasingly commercially available to stock markets 

everywhere, making it possible for even the youngest exchanges to make the technical aspects of 

their operations first-class. As a result, upstart foreign exchanges have been able to attract more 

issuers with fewer costs and across national boundaries. This democratization of capital has 

reduced the traditional dominance of U.S. regulators, who in the past wielded de facto influence 

due to the dominance of their domestic exchanges. See Brummer, Stock Exchanges, supra note 5, 

at 1472ï73. 
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signed such agreements with the United States. And even those that have been 

signed reflect varying levels of commitment, with some covering only bank 

records, and others obliging assistance in the recovery of brokerage records, 

evidence of beneficial ownership, and in some cases, phone records. As a 

result, traditional enforcement MOUs, though valuable means of deterring and 

punishing cross-border securities violations, have had demonstrably limited 

reach in establishing global enforcement cooperation frameworks. 

Although little information is available to determine the effectiveness of 

IOSCO (the organization does not monitor its membersô adoption of or 

compliance with its initiatives) the available data suggest that it faces great 

challenges in setting international standards. Perhaps most importantly, 

members have only followed IOSCOôs rules sporadically at best. IOSCOôs 

disclosure standards have, for example, only been adopted by the United States, 

and even here, only parts were originally implemented.
87

 No other countries 

have explicitly incorporated the agreement in its entirety.
88

  

Meanwhile, recent assessments by the IMF suggest that full 

implementation of the IOSCO Principles remains a challenge.
89

 As of 2006, 

only four of the thirty principles have been implemented by 80 percent or more 

of IOSCOôs members.
90

 Moreover, for four other principles, the levels of 

implementation fall below 50 percent.
91

  

 

 

87. See 

(1999), http://www.ffhsj.com/index.cfm?pageID 

=25&itemID=1253 (highlighting ways in which some U.S. standards still diverge from IOSCO 

standards). Although much in the IOSCO standards was inspired by the existing 20-Fðthe 

primary disclosure document for foreign issuers in the United Statesðsignificant differences in 

wording exist between the 20-F and the IOSCO standards. Consequently, the SEC staff is likely to 

interpret the IOSCO standard in light of analogous provisions in its domestic regulations 

enumerated in Regulation S-K. Id. 

88. Id.  

89. Ana Carvajal & Jennifer Elliott, Strengths and Weaknesses in Securities Market 

Regulation: A Global Analysis 11 (Intôl Monetary Fund, IMF Working Paper No. WP/07/259, 

2007), available at http://www.imf.org/external/pubs/ft/wp/2007/wp07259.pdf. 

90. Id. 

91. Id. 
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Figure 2: Compliance with IOSCO Principles
92

 

 

Furthermore, contrary to predictions by transgovernmentalists, implemen-

tation is especially poor among low-income countries. Indeed, the data shows 

that a jurisdictionôs level of compliance with IOSCO Principles generally 

correlates to its level of wealth. High-income countries show implementation of 

approximately 70 percent of IOSCO Principles, upper-middle-income juris-

dictions show levels of implementation around 60 percent, lower-middle-

income jurisdictions show levels of implementation around 50 percent, and 

low-income jurisdictions show levels of implementation below 50 percent.
93

 

Figure 3: Compliance with IOSCO Principles by Income Level
94

 

 

 

92. Id. at 12. 

93. Id. at 13. 

94. Id. at 14. In the graph, the term ñRegulatorò refers to IOSCO principles 1ï5, which 

concern the structure and effectiveness of a regulator; ñSROò refers to IOSCO Principles 6 and 7, 

which consider the role and structure of self-regulatory organizations; ñEnforcementò refers to 

IOSCO Principles 8ï10, which examine the enforcement program and activities of the regulator; 

ñCooperationò refers to Principles 11ï13, which examine the regulatorôs cooperation with 

domestic and international counterparts; ñIssuersò refers to IOSCO Principles 14ï16, which 

concern the regulatory regimbe for issuers; ñCISò refers to IOSCO Principles 17ï20, which 

address the regulatory regime for collective investment schemes; ñMkt. Intermediariesò refers to 

Principles 21ï24, which concern the regulation of market intermediaries; and ñSecondary Mkt.ò 

refers to Principles 25ï30, which consider the regulation of the secondary markets. 
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As a result of the low compliance rate, observers have at times viewed 

IOSCO as an international ñtalking shop.ò Although the organization has 

played a key part in articulating widely respected international standards, even 

the member states championing its recommended policies do not always follow 

them in practice. For this reason, regulators have derided some IOSCO 

legislation as a ñtoothless wonder,ò due to the voluntary nature of compliance 

and its lack of enforcement.
95

 Many officials have consequently called for a 

more robust means of effectuating key IOSCO initiatives and achieving more 

meaningful forms of convergence.
96

  

Only the regulatory dialogues and technical assistance programs are wide-

ly perceived as unambiguous successes. Their mandates are, however, notably 

less ambitious. Regulatory dialogues, on the one hand, are designed not so 

much to promote convergence as to facilitate information sharing. Meanwhile, 

technical assistance programs have enjoyed widespread participation from 

regulators worldwide, though even here the SECôs success does not necessarily 

imply that that the United States successfully exports all of its regulatory 

approaches and viewpoints. Instead, the heavily subsidized nature of the 

conferencesðwhich offer regulators the opportunity to build their regulatory 

capacity and expertise for little, and in some instances, no costðexplains much 

of the participation. Regulators are thus free to cherry-pick the rules and regula-

tions that they feel are most appropriate for their system of oversight and ignore 

rules that they feel are too stringent, costly, or burdensome.  

C. What Makes Cross-Border Securities Regulation Difficult:  

Four Dynamics that Network Theory Overlooks 

1. Divergent Regulatory Philosophies 

Ultimately, network theory overlooks four factors that stymie the coordi-

nation process and explain why convergence among securities regulators has 

been so limited. At the most basic level, regulators may have fundamentally 

contrary views concerning the role of corporations and even capitalism in 

society. Whereas some regulators, like those in the United States, view 

corporations as existing to maximize profits for investors, others contend that 

corporations exist to ensure business survival, promote the state and domestic 

industries, provide employment, or enhance a societyôs general welfare.
97

 This 

can be problematic insofar as each view will lead to differing regulatory 

choices and decisions concerning the role of government in the regulation of 

 

95. Julia Kollewe, Credit Ratings Agencies Face EU Clampdown, Says McCreevy, 

(London), June 17, 2008, at 23. 

96. Id. 

97. Lawrence Cunningham, From Convergence to Comity in Corporate Law: Lessons from 

the Inauspicious Case of SOX, , June 2004, at 269, 272.  
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capital markets.
98

 Thus, where policies promoted by one regulator conflict with 

the objectives of another, consensus will be difficult to achieve. 

Regulators also differ in their views as to the role and importance of 

disclosure. For many countries, especially those with widely dispersed 

shareholders, disclosure lies at the heart of the capital raising process and acts 

as the primary deterrent to abuse by management. In other countries, however, 

disclosure is merely a supplemental means of achieving corporate 

governance.
99

 Instead, structural innovations in the firm, like two-tiered boards 

or employee representation in senior management, are viewed as the primary 

check on managerial malfeasance.
100

 

Finally, regulators differ as to their enforcement philosophies. For a 

minority of regulators, enforcement comprises a critical aspect of government 

oversight. As a result, many adopt stiff penalties and an antagonistic 

relationship with market participants out of a belief that a strong and vigorous 

enforcement response disincentivizes fraud. On the other hand, other regulators 

believe that a more subtle response, such as imposing relatively small penalties, 

will encourage firms to submit to home state rules and proactively consult with 

the government regarding transactions.
101

 

Thus, even where there are real benefits from cooperation, differences in 

regulatory philosophy may render it difficult for agencies to reach a consensus 

on securities regulation. Though regulators may coordinate with one another 

and deepen their understanding of one anotherôs approaches, few are inclined to 

cede their regulatory missions and philosophy easily. Instead, opposing 

viewpoints often facilitate a political power dimension in negotiations: where 

rules born of democratic processes and national autonomy are trumped by 

dissonant international obligations or supranational organizations, countries 

seek to export their national regulatory perspectives to gain influence and avoid 

perceived sovereignty costs.
102

 

2. Adjustment Costs 

Agreement is also difficult because there are often significant adjustment 

costs. Because of history, culture, and custom, countries currently have vastly 

 

 98. Id. at 277 (describing French skepticism of the American model of profit maximiza-

tion). 

 99. Id. at 275 (noting that the ñGerman system [potentially] prevents the sort of account-

ing and other fraud perpetuated at US companies such as Enron and WorldComò). 

100. Id. 
101. Such variations can, as Howell Jackson notes, reflect different local traditions and 

history, as well as long-held institutional settings. Howell E. Jackson, Variation in the Intensity of 

Financial Regulation: Preliminary Evidence and Potential Implications, 24 253, 

287 (2007). 

102.

 31 (2007). 
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different kinds of regulations in place.
103

 As in the case of enforcement 

cooperation, effective compliance with a new international norm may require a 

country to revise its basic securities regulation framework, and even its basic 

political structure.
104

 This can be difficult to achieve insofar as regulatory 

agencies and lawmakers, accustomed to the status quo or resistant to outside 

interference, may contest such reform from above.
105

 Furthermore, adjustment 

almost inevitably requires the hiring of skilled staff and the allocation of more 

resources to enforcement activities. For many states, especially developing 

countries, such resources and human capital are not available. 

Regulators must also consider the compliance costs borne by domestic, as 

well as foreign, firms when adjusting to new investor protection standards. 

Higher disclosure standards, for example, frequently require firms to invest 

more resources into back-office staff and bookkeeping. Fees for third parties, 

such as lawyers and auditors, will likely also increase in order to ensure 

compliance with tougher or more comprehensive standards. 

Adjustment costs will likely be even higher where securities laws 

implicate corporate governance. This is because corporate governance changes 

may require the reform or jettisoning of assets specific to long-standing 

domestic and regulatory structures, such as the organization of a firmôs internal 

affairs and management in which considerable political and economic 

investments have been made.
106

 In such circumstances, not only may the costs 

of adjustment be high, but also they will be largely asymmetrical. Some firms, 

because they happen to be operating in a jurisdiction to which standards 

converge, will internalize few costs. Meanwhile, firms in other jurisdictions 

will spend more, putting them at a competitive disadvantage due to the 

allocation of resources to compliance that could have been used in another way. 

As with high sovereignty costs, adjustment costs can be prohibitive, or at 

least render agreement more difficult. Any benefits proffered by cooperation 

can be seen as flowing to one particular party, or the immediate costs may 

outweigh the longer-term benefits. 
 

103. Id. at 41; see also Mark J. Roe, Legal Origins, Politics, and Modern Stock Markets, 

120  460, 502, 516 (2006) (discussing political economy as the crucial factor in 

determining if policymakers desire, and are able to build financial markets); Don Langevoort & 

Donald C. Langevoort, The SEC, Retail Investors, and the Institutionalization of the Securities 

Markets, 95  1025 (2009) (discussing different traditional market participation in the 

Europe and the United States and its implications for national regulatory approaches).  

104. Cunningham, supra note 97, at 278 (explaining the European publicôs reaction to 

Sarbanes-Oxley (ñSOXò)). 

105 , supra note 102, at 46. 

106. Id. at 5. This was, for instance, the case with Sarbanes Oxley, the U.S. law which 

required all firms, including foreign issuers, to use independent audit committees. Though 

laudable in principle, this requirement conflicted with the statutorily required organization of 

German and Dutch firms, which required worker participation on a supervisory board with the aim 

of (ironically) disciplining CEO compensation. See Cunningham, supra note 97, at 8. Thus SOXôs 

outlawing of non-independent audit committee members in some ways weakened German and 

Dutch controls on management. Id.  
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3. Market Pressures 

Transgovernmentalist explications of securities law also understate the 

strong incentives many regulators have not to cooperate with U.S. regulatorsð

or indeed with anyone. This is because virtually all regulators want to increase 

the size of their respective capital markets, even where such activity is not a 

part of a regulatorôs formal mandate.
107

 The success of domestic markets is 

generally viewed as a proxy for the success of a regulator. Furthermore, 

regulators are subject to enormous pressure from a variety of powerful interest 

groups that have a direct stake in the robustness of domestic capital markets. As 

a result, regulators have strong incentives to differentiate themselves from their 

competitors in order to draw transactions away from their markets.
108

  

 Financial centers generally compete with one another on the basis of how 

well they provide liquidity for firms and rules for financing. As to liquidity, a 

financial centerôs ability to offer firms large amounts of capital quickly and at 

low costs is a major source of competitiveness. Thus, to compete with one 

another, exchanges and markets employ structural innovations and technologies 

that draw investors by allowing them to execute their trades quickly.  

Regulatory competition, in contrast, occurs on two fronts. On the one 

hand, some regulators impose stringent rules and regulations on firms raising 

capital to allow those firms to signal their commitment to sound corporate 

governance.
109

 Many scholars argue that firms in making this commitment can 

 

107. See Licht, supra note 11, at 64 (noting that regulators have an incentive not to 

cooperate where it would undermine the competitiveness of domestic market participants); see 

also Stavros Gadinis, The Politics of Competition in International Financial Regulation, 49 

 447 (2008) (same). Indeed, even if all countries adopted the same regulatory standards, 

not all countries would benefit equally. As I have explained in other writings, the competitiveness 

of a financial market is dependent not only on the law that governs transactions, but also on 

liquidity. Brummer, Stock Exchanges, supra note 5, at 1455. Liquidity, in contradistinction to law, 

refers to both an issuing firmôs ability to access capital and an investorôs ability to promptly 

transact (and exit) from investments at a price that corresponds to the investmentôs true value. 

Both of these dimensions of liquidity thus depend on a large number of traders transacting in a 

market. To the extent that law is neutralized as a factor, the most liquid markets will inevitably 

attract the most transactions. This can incentivize less liquid exchanges not to accept all of the 

rules and regulations of their larger competitors, though they may emulate some of the rules to 

gain credibility.  

108. Verdier, supra note 60, at 170 (stating that public choice may ñallow regulators to 

create a common front to expand their bureaucratic power in their respective states to the 

detriment of their constituentsô welfareò). 

109. See Coffee, Racing supra note 6, at 1780ï82 (noting that the United States is one 

example of this regulatory competition technique); see also Rafael la Porta, Florencio Lopez-de-

Silanes, Andrei Shleifer, & Robert W. Vishny, Legal Determinants of External Finance, 52 

1131 (1997) (arguing that strong equity markets require strong minority rights). Indeed, securities 

markets may not be able to expand to their full potential in the absence of some mandatory legal 

regimes protecting minority shareholder rights. John C. Coffee, Jr., The Rise of Dispersed 

Ownership: The Roles of Law and the State in the Separation of Ownership and Control, 111

1, 65 (2001) [hereinafter Coffee, Dispersed Ownership]. Nevertheless, even in the 

absence of highly developed law, equity markets can, and have, still developed. There are a 

variety of institutional accounts as to why this is the case. See Katharina Pistor & Chenggang Xu, 



Brummer FINAL.doc (Do Not Delete) 6/30/2010 8:15 PM 

2010] POST-AMERICAN SECURITIES REGULATION 353 

reduce the risk of fraud and managerial malfeasance. Investors, in turn, may be 

willing to pay a premium for the securities, and the cost of capital for firms 

may be reduced.
110

  

Meanwhile, other regulators adopt lower standards to appeal to small 

firms and managers seeking to avoid high regulatory costs. Many firms view 

the costs of compliance generated by stringent regulation as outweighing the 

benefits they receive by making credible corporate governance 

commitments.
111

 For these firms, the administrative costs of raising capital will 

be an important consideration. As a result, they will seek rules that reduce 

adjustment costs tied to the legal, accounting, and other advisory services 

related to raising capital. Less stringent regulatory standards may also appeal to 

an issuerôs executives, who may want to reduce as much as possible the risk of 

liability and lawsuits, both against their company and against themselves. This 

will especially be the case where, as is often the situation, investors and other 

market participants may themselves poorly recognize the extent to which 

countries comply with international regulatory standards.
112

 With relatively 

weak market disciplines, regulators, especially (though not exclusively) in 

developing countries, may adopt weaker, or less threatening, oversight 

mechanisms to attract more transactions.  

4. Convergence as a Coordination Dilemma 

The divergent preferences of securities regulators and the firms they 

oversee indicate that convergence in international securities regulation is not 

always an assurance problem. Because of often significant asymmetric benefits, 

ideological proclivities, and adjustment costs, interests may not align and no 

agreement may be possible.  

 

 

Governing Stock Markets in Transition Economies: Lessons from China, 7 

184, 184 (2005) (arguing that administrative governance can substitute for formal legal 

governance). Usually, however, securities markets ultimately encounter shocks that result in a loss 

of investor confidence that legal institutions help buffer against. Coffee, Dispersed Ownership, 

supra, at 109. 

110. Coffee, Racing, supra note 6, at 1763; see also David Easley & Maureen OôHara, 

Information and the Cost of Capital, 59 J. FIN. 1553 (2004) (demonstrating that differences in the 

composition of information between public and private information affect the cost of capital, with 

investors demanding a higher return to hold stocks with greater private information); Frank 

Gigler, Self-Enforcing Voluntary Disclosures, 32 J. ACCT. RES. 224 (1994) (demonstrating that 

disclosures, even in voluntary contexts, add credibility that justify even the divulgence of 

proprietary information). 

111. This apparently was the case with regard to at least some provisions of SOX 

legislation. See Kate Litvak, Sarbanes-Oxley and the Cross-Listing Premium, 105  

1857 (2007) (finding that foreign companies listing in the United States suffered a decline in 

market premiums after the enactment of SOX as measured using Tobinôs q and market-to-book 

ratios).  

112. See generally Brummer, Financial Law, supra note 57, at 38ï52 (discussing gaps in 

monitoring of compliance with international standards).  
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Furthermore, even when countries desire to find a common solution, they 

may disagree as to what the solution should be. This latter case is more likely to 

arise in situations like enforcement cooperation. On the upside, enforcement 

cooperation allows many regulators to improve the credibility and effectiveness 

of their own domestic regimes at relatively low cost. And because the securities 

of major corporations are now traded simultaneously in several countries, 

regulators of major markets will find it in their common interest to deter cross-

border fraud, lest perpetrators strategically conduct their crimes from overseas 

locations and thereby evade regulatory action.
113

 On the other hand, states with 

fewer investors need worry about cross-border fraud less than those with more 

investors, making them less interested in enforcement. Furthermore, some 

states both make and receive relatively few enforcement requests. As a result, 

their cost-benefit calculus will often be different from those regulators 

responsible for the governance of larger capital markets, leading to different 

preferences as to how such an enforcement regime should be developed in 

terms of intensity and scope.  

Again, game theory anticipates such distributive problems and helps 

clarify the kinds of choices available to regulators. Ultimately, coordination 

games may have, as the illustration below suggests, two equilibrium outcomes 

between any two regulators.
114

 In distributive problems like these,
115

 although 

cooperation is mutually preferred and would likely enhance a playerôs welfare, 

neither actor is sufficiently incentivized to accept the otherôs regime. 

Coordination depends on other factors, like the order of play (i.e., being a first 

mover). If, as is often the case, players move simultaneously, the result would 

be undeterminable and additional negotiations would be necessary.  

Things become more uncertain where players have clearly antagonistic 

interests, a situation that at times arises with substantive capital markets 

 

113. To put this in perspective, consider that the SEC files hundreds of securities fraud 

cases each year and relies on bank records in approximately 70 percent of the cases. 

16 (2008) (on file with author). The SEC has thus 

argued that ña securities authority that canôt get bank records would likely be unable to 

successfully investigate over 70% securities fraud cases.ò Id. And, considering that many of these 

bank records are overseas, cooperation between regulators is vital. 

114. Lisa L. Martin, The Rational State Choice of Multilateralism, in 

 91, 101 (John Gerard Ruggie, 

ed., 1993). 

115. See again the discussion by the thoughtful scholar Pierre Verdier, supra note 60, at 12. 

Most battle of the sexes games can be illustrated as follows:  

 Option A Option B 

Option A 4, 1* 0, 0 

Option B -3, -3 1, 4* 

 

Notice that, as in an assurance game, two Nash equilibria arise that make coordination difficult. 

Here, however, each equilibrium outcome is unambiguously superior for one of the players, 

whereas the other is not. This distribution of gains creates a dilemma for coordination. 



Brummer FINAL.doc (Do Not Delete) 6/30/2010 8:15 PM 

2010] POST-AMERICAN SECURITIES REGULATION 355 

regulation. Changes in a regulatorôs substantive policies may make the 

jurisdiction less attractive for securities transactions, and diminish the welfare 

of domestic special interests in the process. Furthermore, changes may be 

contrary to an authorityôs traditional regulatory philosophy or, as shown above, 

entail significant adjustment costs. As a result, coordination may be impossible 

in light of incongruent jurisdictional interests.
116

 

This dynamic becomes all the more problematic for the SEC in light of 

the diminished centrality of the U.S. capital markets. Because the U.S. capital 

markets are no longer always necessary for multinational financing, there will 

be less de facto convergence through the operation of U.S. securities laws. 

Furthermore, securities law networks, at least as traditionally constituted, are 

poorly suited to address distributive conflicts. Securities law networks are, as 

seen above, coordinating mechanisms in the purest sense. That is, they connect 

regulators and in doing so reduce informational asymmetries. They are not, 

however, a locus of power where members first consider a rule.  

Thus, in a world of broadly dispersed economic activity, coordination 

among securities regulators is increasingly difficult, especially for the SEC. 

U.S. capital markets, though large, are no longer hegemonic, and the govern-

mental networks it has traditionally relied on are ill-suited to peddle influence. 

There are, as a result, fewer traditional constraints on foreign regulators seeking 

to attract transactions through less stringent regulations that may overlook or 

ignore dubious practices.
117

 Instead, for better or worse, an emerging regulatory 

market plays an increasingly central role as a disciplining mechanism.  

III  

THE TRILLI ON-DOLLAR CAVEAT  

For all of their limitations, networks are not destined to ineffectuality. 

This Part argues that one area in which networks may show promise is systemic 

risk regulation, insofar as the negative externalities of poor regulation are glo-

balized and, by extension, the interests among disparate jurisdictions aligned. It 

also argues, however, that even here coordination is not informed so much by 

traditional networks of securities regulators, as by cross-functional networks in 

which bank regulators take a leading position alongside political elites. 

A. Systemic Risk and Securities Regulation 

Traditionally, the primary concern of securities regulators has been inves-

tor protection, which has, as discussed above, focused regulatorsô attention on 

disclosure, market integrity, and enforcement cooperation. In the wake of the 

2008 financial crisis, however, regulators have been preoccupied with other 

 

116. Stephen D. Krasner, Global Communications and National Power: Life on the Pareto 

Frontier, 43  336, 339 (1991). 

117. Verdier, supra note 60, at 35. 
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more complex aspects of financial markets. Specifically, the SEC and its 

counterparts have invested considerable resources in the regulation of 

ñsystemic risk,ò which arises where the failure of one financial institution 

sparks failures in other institutions and in the process undermines the health of 

capital markets.  

This policy focus comprises in many regard a significant change for the 

agency. Historically, relatively little emphasis on systemic risk has been placed 

on the transactions of securities firms. This is because securities firms make 

investments backed by securities that are much more liquid than those of banks, 

which often are exposed to substantial mismatches with regard to the duration 

of assets and liabilities.
118

 Furthermore, securities firms have not traditionally 

settled payments, but instead have merely acted as agents for investors in 

securities offerings and trades. Thus, unlike a bank failure, which might cripple 

a settlement and payment system if it has large overnight exposures to other 

banks in the interbank payment system, a large investment bankôs failure would 

historically have fewer systemic implications.
119

 Systemic risk was, as a result, 

a minor concern for securities regulators, but a major issue for banking 

regulators.  

The rather low level of alarm regarding the systemic risk posed by 

securities firms began to change, however, in the late 1990s, particularly in the 

aftermath of the Russian default and the collapse of Long Term Capital 

Management, a major hedge fund. Regulators noticed that certain kinds of 

investment firms, especially hedge funds, had been increasingly able to make 

risky investments without being subject to registration requirements, financial 

supervision, or capital adequacy requirements. Furthermore, hedge funds had 

increasingly positioned themselves as counterparties and lenders to large 

commercial banks and securities firms, and in the process began to facilitate a 

shadow banking system. In practice, this meant that if a hedge fund made a 

poor investment decision (due to poor supervision, for example), it might be 

unable to honor its commitments, and its failure could disrupt and possibly 

bring down other financial institutions, thereby posing a systemic risk. 

These theoretical concerns eventually grew into practical concerns as 

financial institutions of all sizes engaged in transactions that almost toppled the 

global financial system. Particularly noteworthy were credit default swaps, 

which are unregulated contracts whereby one firm agrees to reimburse another 

firm for any losses it incurs in making loans to a third party if the third party 

defaults on its payment obligation. These products, at the time entirely 

unregulated, increased the interdependence of financial institutions, often 

across borders. Furthermore, because they were traded over the counter and 

tailored to specific terms, they were difficult to price, impossible to monitor, 

 

118. , 

55ï56 (2006). 

119. Id. at 56. 
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and often very risky.  

The institutional failings of private gatekeepers exacerbated this risk even 

further. Purchasers of the swapsðand other complex real-estate-related 

securities, for that matterðrelied heavily on ratings by credit ratings agencies 

(ñCRAsò) ñin lieu of conducting independent assessments on the quality of 

assets.ò
120

 Ratings also helped dictate how much capital banks should hold on 

reserve when investing in securities. However, credit ratings agencies were 

subject to little regulation. They were not, for example, required to provide 

information about how to understand and appropriately use ratings or to 

provide data on the accuracy of their ratings over time.
121

 Moreover, conflicts 

of interest plagued the ratings process as ratings agencies were compensated by 

the same firms whose securities they were tasked to assess.  

Thus, in response to the increasing risks permeating securities markets, 

securities products, and traditional watchdogs, the SEC has increasingly pushed 

for a wide range of ñmacroprudentialò reforms, at times due to encouragement 

from its international counterparts. The most important reforms include better 

regulation of hedge funds, derivatives, and the agencies that rate securities 

products. 

B. Cross-Functional Networks 

Although securities regulators are increasingly focused on systemic risk 

regulation, the locus of leadership and agenda-setting with regard to these 

issues lies not in networks of securities regulators, but in what can be described 

as ñcross-functional networks,ò in which authorities with different sectoral 

expertise and power interact with one another to promote financial stability.
122

 

In these arrangements, securities regulators play at best a limited role in setting 

the policy agenda, even on issues that touch directly on securities regulation. 

1. G-20 

Recently designated the ñpremierò organization for international economic 

cooperation,
123

 the Group of Twenty Finance Ministers and Central Bank 

Governors (ñG-20ò) provides a forum for banking and finance ministers from 

 

120

 30 (2009), available at http://www.gao.gov/new.items/ 

d09216.pdf. 

121. Id. at 31. 

122. In this way, these efforts mirrored FATFôs, which though operating under a different 

(and more limited) mandate, also involved a range of cooperation between different functional 

regulators; notably, very limited direct participation by political elites was involved. 

123. Press Release, The White House Office of the Press Secretary, Fact Sheet: Creating a 

21st Century International Legal Architecture (Sept. 24, 2009), available at 

http://www.whitehouse.gov/the_press_office/Fact-Sheet-Creating-a-21st-Century-International-

Economic-Architecture/. 
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the nineteen of the largest or fastest-developing economies to meet, at times 

along with heads of state from member countries, to discuss financial, econom-

ic, and monetary policy.
124

 Furthermore, to facilitate global coordination, the 

Managing Director of the IMF and the President of the World Bank, plus the 

chairs of the International Monetary and Financial Committee and the Develop-

ment Committee of the IMF and World Bank, also participate in G-20 meetings 

on an ex officio basis.
125

 Together, member countries are said to represent 

around 90 percent of global gross national product, 80 percent of world trade 

(including intra-EU trade), and two-thirds of the worldôs population.
126

  

Perhaps surprisingly, securities regulators do not participate in the G-20, 

in part due to a perception of systemic risk regulation as lying beyond their 

purview. Nevertheless, since its launch in 1999, the G-20 has expressed a range 

of opinions and public communiqués that touch upon the macroprudential 

regulation of securities firms and products. In the wake of the global financial 

crisis, the organization promulgated a series of agreed-upon regulatory reforms 

that touch upon key matters of securities regulation, including:  

 Registration of Hedge Funds. The G-20 declared that hedge funds 

or their managers must register and provide regulators with certain 
required information.

127
 

 Regulation of Credit Ratings Agencies. The G-20 endorsed the 

regulation of CRAs and adopted the IOSCO CRA Code of Conduct 

as a metric for measuring compliance. The group also declared that 

there should be a dual rating scale or an identifier distinguishing 

between corporate and sovereign debt, on the one hand, and struc-
tured financial products on the other.

128
 

 Regulation of Derivatives. The G-20 endorsed the Presidentôs 

Working Group on Financial Transactions by declaring that 

 

124. Prior to the G-20ôs creation, similar groupings designed to promote economic 

dialogue and analysis had been established, most significantly the G-7. The G-22 met in 

Washington D.C. in April and October 1998. Its aim was to involve non-G-7 countries in the 

resolution of global aspects of the financial crisis then affecting emerging-market countries. Two 

subsequent meetings comprising a larger group of participants (G-33) held in March and April 

1999 discussed reforms of the global economy and the international financial system. The 

proposals made by the G-22 and the G-33 to reduce the world economyôs susceptibility to crises 

showed the potential benefits of a regular international consultative forum embracing emerging-

market countries. Such a regular dialogue with a constant set of partners was institutionalized by 

the creation of the G-20 in 1999. 

125. G-20, What Is the G-20, http://www.g20.org/about_what_is_g20.aspx.  

126. Id.  

127. G-20, Declaration on Strengthening the Financial System (Apr. 2, 2009), available at 

http://www.g20.org/Documents/Fin_Deps_Fin_Reg_Annex_020409_-_1615_final.pdf [herein-

after Declaration on Strengthening the Financial System]; see also 20 20

1  (2009), available at 

http://www.g20.org/Documents/g20_wg1_010409.pdf [hereinafter 

]. 

128. supra note 127; Declaration on Strengthening the 

Financial System, supra note 127. 
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transactions in credit default swaps not cleared through a central 

counterparty be registered. The G-20 also urged the creation of a 

central counterparty for over-the-counter (ñOTCò) credit 
derivatives as an important aspect of reducing systemic risk.

129
 

 Accounting. The G-20 recommended that accounting standard 

setters strengthen the accounting recognition of loan loss provisions 

and dampen the effect associated with fair value accounting.
130

 

Like IOSCOôs principles, the G-20 communiqués are not enforceable 

under international law. Instead, disciplinary mechanisms within the G-20 are 

largely reputational. That is, where a country defects on its obligations, the 

country may find itself less able to promote policies in the future or encourage 

other members to comply with G-20 mandates. Outside the group, however,  

G-20 countries dominate standard setting in networks like IOSCO and the 

Basel Committee. To the extent that standards are then promulgated, the World 

Bank and IMF may incorporate the standards and require their adoption by 

developing countries (or progress towards compliance) as a condition for loans. 

2. Financial Stability Board 

Like the G-20, the Financial Stability Board (originally named the 

Financial Stability Forum) was founded in 1999 to promote international 

financial stability. Its membership, however, originally included not only the 

G-7 and each memberôs finance ministry, central bank, and supervisory agency, 

but also the major international standard setters (including IOSCO and its 

banking counterpart, the Basel Committee).
131

 As a result, securities regulators 

have been able to participate in an independent capacity as part of their 

countryôs delegation as well as through IOSCO, though even here they remain 

dominated by banking authorities. 

In its incarnation as the Financial Stability Forum, the group exercised no 

regulatory authority and had no mandate to generate standards,
132

 even on a 

voluntary basis, as IOSCO has done.
133

 The 2008 financial crisis has 

dramatically changed the organizationôs activism and international engagement, 

however. As the only ñnetwork of networksò where standard setters, financial 

ministries, and central banks all interacted, it became an essential platform for 

 

129. Declaration on Strengthening the Financial System, supra note 127. 

130. Declaration on Strengthening the Financial System, supra note 127.  

131. , 

 113 (2008). 

132.  

 75 (2006). 

133. Instead, it served a facilitative function bringing together disparate authorities to keep 

the issue of financial stability on the public agenda. Id. at 75. Part of this work has involved the 

publication of a compendium of best regulatory practice; from 2001 to 2008 the organization 

produced few reports beyond a series of status reports on ongoing and recent work relevant to 

sound financial systems. , supra note 131, at 116.  
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addressing the interdisciplinary nature of the global crisis. It was renamed the 

Financial Stability Board and given a mandate to monitor global financial 

stability and promote medium-term reform. The G-20 also expanded the 

organizationôs membership to include representatives from all the G-20 

nationsðin effect turning the group into the nearest thing the world has to an 

overarching global financial regulatory group.
134

 

Since the crisis, the Financial Stability Board has issued a series of 

recommendations and principles to strengthen the global financial system. 

Among them is the Report on Enhancing Market and Institutional Resili-

ence,
135

 which called for limits on bank leverage, higher margin requirements 

for derivatives trades, and a reassessment of value-at-risk models and fair value 

accounting. In its Principles for Sound Compensation Practices,
136

 the 

Financial Stability Board set out principles for executive compensation and for 

compensation to be adjusted for all types of risk, to be symmetric with risk 

outcomes, and to be sensitive to the time horizon of risks. And finally, in its 

Recommendations for Addressing Procyclicality in the Financial System,
137

 the 

Financial Stability Board set out a mix of quantitative, rules-based, discretion-

ary measures. These recommendations aimed to mitigate mechanisms that 

amplify procyclicality in both good and bad times and are to be implemented 

over time when financial markets have stabilized. Far from comprising ña think 

tank with nowhere to go,ò
138

 as one critic has described the Financial Stability 

Forum, the organization has pushed these recommendations in front of the  

G-20 and is credited with providing a basis for the G-20ôs political 

communiqués. Likewise, it helped set the basis for deeper coordination in the 

future between supervisory agencies, central banks, finance ministries, and 

political elites.  

C. Explaining the Tentative Consensus 

It is too early to know whether cross-functional networks will ultimately 

succeed in securing cross-border convergence. Nevertheless, it is worth noting 

that at least on the front end, regulators have secured a framework for coordina-

tion much faster than most traditional governmental networks. Indeed, early 

reports suggest considerable coordination on a variety of matters, including 
 

134. Press Release, Financial Stability Forum, Financial Stability Forum Re-Established as 

the Financial Stability Board (Apr. 2, 2009), available at http://www.financialstabilityboard.org/ 

press/pr_090402b.pdf. 

135.

 (2008), http://www.financialstabilityboard 

.org/publications/r_0804.pdf. 

136.

 (2009), http://www.financialstabilityboard.org/publications/r_0904b.pdf. 

137.

 (2009) http://www.financialstability 

board.org/publications/r_0904a.pdf. 

138. , supra note 132, at 76. 
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capital adequacy for banks engaged in underwriting and securitization 

activities, central counterparty clearing for derivative instruments, and the 

examination of credit ratings agencies.
139

 These tentative successes warrant a 

closer look to determine which structural and substantive factors may make 

tackling systemic risk an exception to the theory of weak network power 

developed in the first half of this Article. 

1. Institutional Design  

Several factors may help to explain the success of cross-functional 

networks. First, the G-20 and Financial Stability Board differ considerably 

from IOSCO with regard to their institutional design. Perhaps most obviously, 

the G-20 and Financial Stability Board are not universal networks. Instead, 

their membership is finite and open only to the largest or fastest growing 

economies and international standard setters. As a result, their members are 

likely to be concerned about (and act upon) systemic risk, since they are home 

to many large financial institutions. Consequently, both the G-20 and the 

Financial Stability Board have an incentive to double, at least in part, as a 

coalition of the willing with regard to issues concerning financial stability. And 

with fewer members, such a coalition would find it easier to monitor 

compliance (either by members, the organization, or outsiders), which could 

decrease incentives for defection. 

Another important institutional feature is that, unlike IOSCO and the 

Financial Stability Board, the G-20 invites participation from both regulators 

and political elitesðfrom finance ministers representing their countriesô 

executives, to heads of state themselves. This engagement is important in two 

regards. First, occasional participation by presidents and prime ministers lends 

more credibility to commitments made by countries, even though the commit-

ments are not memorialized as formal treaties. Because heads of state wield 

authority over regulators, either directly or indirectly, and can help to hold a 

wide array of market and governmental actors accountable, their acknowledg-

ment of policy positions creates significant pressure for reform. Their involve-

ment also signals that the highest levels of government are committed to a 

particular approach and demonstrates to domestic regulators and officials an 

expectation that they will expect full cooperation in executing their agendas.  

Additionally, by engaging political actors with the authority to negotiate 

on a wide variety of issues, the G-20 allows the negotiation space to encompass 
 

139. The Financial Stability Board reports, for example, that banking supervisors have 

published proposals for improving capital adequacy with regard to underwriting and securitization 

activities. Central counterparty clearing for OTC credit derivatives have been launched in the 

United States and in Europe. The IOSCO Code of Conduct has been implemented by the three 

largest CRAs and an examination module has been developed to inspect CRAs. 

2009), http://www.financialstabilityboard.org/publications/r_ 

0904d.pdf. 




