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What Does Richard Posner Know About
How Judges Think?

Craig Greent
The inability of judges wholly t
image is not so much a product of their institutional role .asof the
ideological wiverse in which their decisions ermade. If [judges]
hold views. . . outside the boundaries of established discourse at a
point in time,. . . [their] arguments. . . wi | | be fAunacc
because the views th&mselves are

Richard Posner may b e livinmgudge, ard ‘' s
although he does not sit on our highest court, his career marks an unmatched
fusion of judicial leadership and prolific scholarship.? Given such renown and
experience, P o sHow Wdudges Thiekmamot escapb bigh k
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N.Y.U. ANN. SURV. AM. L. 19,19,22-23 (2005) (—If obscurity defines the
Posner

notoriety defines that of Judg®e&heRosiCitechlegal A.
Scholars29 J. LEGaL Stub. 409, 424 tbl.6 (2000) (listing Posner as the most cited legal authority

in American history, eclipsing second-place Oliver Wendell Holmes by 50 percent); Martin H.

Redish, The Federal Courts, Judicial Restraint, and the Importance of Analyzing Legairizoc

85 CoLum. L. REv. 1378, 1378 (1985) (book review) ( —[ I ']t i s di ffi cult
on the world of legal scholarship. In fact, through his pathbreaking and highly controversial
examination of legal problems in terms of economic analysis, Posner may now rival [Roscoe]

Pound and [Karl] Llewellyn as the academic of the twentieth century who has most influenced the
shape of | esgealsdAldn RyanyThd LtegallThepry of No Legal ThepN. Y. TIMES,
Sept. 14, 20 0d3A, Posaet is aBeRt@ord{naryRarsanhifehe did not exist, it would

be hard to believe that he could.ll ) .
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expectations.’ Indeed, Posner references his judicial experience in proposing to

—part]] the curtainsl and reveal truths about
overlooked by bookshelves of prior commentary.*
For professors, practitioners, students, and even other judge s , Posner * s
lure may seem irresistible—after all, who wo u | ke 6 know how judges
think? Yet the book does not match iits titdl

descriptive anecdotes about his colleagues or himself, and he proffers only

meager aggregateevi dence about | ondgeatd, bmbavi of . Posner "

arguments are conceptual or theoretical, des

thinksl and —how Posnér thinks judges shoul d
Thi s Book Review wuses Posner‘'s work as an

broader issues of how judges think and, even more, how we in the legal

communi ty think about judges" behavior. Al ond

Posner's principal substantive points, includ

desirable and inevitable component of American judging, and his claim that the

Supreme Court is a uniquely —politicall court
My main argument is that Posner's book i s n

Although Posner offers a rich amalgam of descriptive and normative arguments
about judicial conduct,” his claims overwhelmingly rest on analysis of judicial
incentives and market structure, and he explicitly discounts the role of judicial
history as a determinant of judicial role. By contrast, | suggest that judicial
behavior (like law itself) is so deeply influenced by historical traditions that
ahist or i cal anal ysi s i s systematically flawed.

3. RICHARD POSNER, How JUDGES THINK (2008).

4, Id. at2;seeid.at 6 (—Li ke other writing by judges about jud
influenced by my own judicial experience, consisting of more than a quarter century as a federal
court of appeals judge (seven years as chiefjudge of my court) . . . )

5. Id.at19-29(r evi ewi ng —attitudinalidat2348&in@2s of judici al be
(discussing an opinion that Posner authored, without revealing even that he participated in the
case);id.at 6 (—[ T] he mode of this booskealsd®avislkc hol arly rather t

Levi, Autocrat of the Armchajr58 Duke L.J. 1791, 1792 (2009) ( —Judge Posner is certainly
capable of empirical work and understands how it is done and its importance. But in his latest
work on judging, How Judges Think he i s no empiricist unless we are sati

empirici s n. ( f oot no tdet 106ni Gntee ds)u)s;pect s t hat [ many of] Posner ' s
based on examination of his own decisional processes or, perhaps, on his personal observations of
some of his colleagues. Yet unfortunately, the book is neither structured nor argued as an
autobiograp hy idlla)t; 1792 (—[ 1] f Judge Pospareonhowmoste t o take the st
judges think most of the ti me, woul d his testimony be |
gualify as _rel i ab(uetingFEDR.EviD.708.xpert testi mony?I

6. ForPosner ‘s own characterizati oPosnerfsuprai s met hodol ogy a
note 3, at 6—7.

7. Posner insists that his book concerns primarily the descriptive que st i on of —whet her
American judges are pragmati st s, not whether they shoul
pragmatism appear only to bolster —the plausibility of

actual |l y pdrana3inl@ efdd. at 249. Even for casual readers, however, Posner
leaves no doubt about his own normative enthusiasm for pragmatic judging. Seesources cited
infra note 17 and accompanying text. Cf. POSNER, supranote 3, at 6 (noting that, in the context of
di scussing judicial behavior, —[p]ositive and normati ve
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bet ween history and judicial conduct weakens
questions posed by its title; that same ahistoricism raises doubts about his
analysis of the Supreme Court. If my critique is correct, it may clarify how
other Posnerians might refurbish arguments about judicial pragmatism and the
Court, while also providing a broad cautionarytal e about history‘s signif]
for the rest of us who study judicial behavior.

The Review proceeds in four steps. Part I (
thesis about judicial pragmatism. Posner argues that pragmatic adjudication is
widespread among federal judges, and that structural features of judicial labor

mar kets in the United States make pragmati sm'

considering several meanings of —pragmati sm, Il

support a coherent framework for judicial conduct if it is based only upon

Posner's analysis of incentives and | abor mar
Part 1 claims that judicial pragmati sm's s

they stem from Posner ‘s ahiHowdudges al met hodol o

Think with G. Edward White' s r e c e nt Thee Anieticano Judicia f

Tradition®! suggest that Posner‘s aversion to hist.
is misplaced because past judicial practice is indispensable in determining

whether particular judicial conduct is exemplaryorimpr oper . As White's book
illustrates, judicial methods emerge from complex interactions among society,

politics, and biography. Thus, the strongest determinants of how judges think

may be the historical stories and principles through which the legal community

celebrates judicial heroes and triumphs, while condemning villains and failures.

Part 11 addresses Posner‘'s provocative arg
is a distinctively —politicall tribunal, whic
of —pr agemadli ct o dretds . Wi thout directly engagi
conclusions, | focus on three questionable elements of his approach: the force
of stare decisi s, the effect of l aw clerks,
constraint on t he Coidentifying speafic substantive i e s . Beyond

‘

doubts about Posner
history must be heard in analyzing how judges act.

s c¢cl ai ms, | propose that

Part |V concludes with analysis of what one
of judi ci alionandbbydefallt, judges themsebvas apply most of
the norms governing judicial conduct . Contrar
| abor markets do not —pr Adiessithiotee[ ]I the way |
common-lawmaking, the law of judicial role is not reducible to a determined
series of materialist causes.”® Wi t h S 0 me i rony, Posner ' s own

8. G. EpWARD WHITE, THE AMERICAN JuDICIAL TRADITION (3d ed. 2007) (1976).
9. POSNER, supranote 3, at 269.

10. Seee.g, Jody S. Kraus, From Langdell to Law and Economics: Two Concepts of Stare
Decisis in Contract Law and Thegi84 Va. L. REv. 157, 193 (2008); Giacomo A. M. Ponzetto &
Patricio A. Fernandez, Case LawVersus Statute Law: An Evolutionary Comparis®hJ. LEGAL
StuD. 379, 381 (2008).
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prominence suggests that his judicial work will someday be celebrated in the
traditions of legal-historical narrative that his scholarly analysis has
undervalued.

How POSNER THINKS OF JUDGING
11

Posner*s thesis Riasstt,woheel emeabsat es —j u
pragmati s mlL and di spar ag e'sThie dudity detwieem e — egal i s m. |
|l egalism and pragmatism has surfaced in Posn
likewise drawn substantial commentary over the years."* Notwithstanding such
extensive analy s i s , this Part wi || argue that Posner*

and pragmatism remains unworkably vague. Most importantly, Posner never
defines the precise relationship between these terms, with the result that
pragmatism sometimes stands in opposition to legalism and sometimes
envelops it completely.

Section LA considers several ways that pragmatism might apply to

judici al behavior and S U g g eosstramed t hat Posner*
pragmatism, Il is incoherent because it i's not
from nntnaoned pragmati sm. In its most def en
pragmatism urges judges to sometimes set aside pragmatism in deference to

what Posner calls —i nsti t ut i on alhat dio rerities qcalle nc e s |l

—1 e g a1 Yeseaach Incremental step from pragmatism toward legalism
raises a deeper concern:if pur e pragmati sm can only someti me
decisions, then pure pragmatism also can only sometimes determine when

11. Posner‘s book covers too many topics to be discuss:¢
size. Cf. Frank B. Cross, What Do Judges Wan87 Tex. L. Rev. 183, 185 (2008) (reviewing

RICHARD POSNER, HOow JUDGEs THINK) ( —As i s often the case with his writincg
instant book is capad{(desceantdi bgHow Budgessthigka oplk . b ) ;

as iIits —discussion of Posneri an pogelpagreeavithi sm as a key to
Frank Cross in his wuseful description of Posner's thes
—distinctly . . Id.atl86y mpat hetic [r]eview./

12. POSNER, supranote 3, at 15 (—The falsest of false dawns is th
can be placed on the path to refoidmatby42a (j—Tdhieci al commi
legalist theory [of judicial behavior] makes a bookend with the pragma t i st t hié. atb7y . . )

(int egrating various theories of judicial behavior by —col
in a | abdratma3 k@t ( >What is it about the judicial |l abor
balance . . . among the personal, the political, and the legalist factors in judging? That is the

centr al question thaidat hBg7bopeMahnhe addressedtelbner recoq
legalism is not the path to reform would induce greater awareness that the path lies through
pragmatism, not legalism, and with that awareness might come constructive efforts to improve
pragmatic judging. ).
13. See e.g, RICHARD A. POSNER, THE PROBLEMS OF JURISPRUDENCE 454—69 (1990)
(setting forth an earlier veRSHARMA. PosRER, BAsws ner ‘s —Pragmat i
PRAGMATISM, AND DEMOCRACY 18-22 (2003); Michael Sullivan & Daniel J. Solove, Can
Pragmatism Be Radical?13 YALE L.J. 687 (2003) (reviewing POSNER, LAW, PRAGMATISM, AND
DEMOCRACY (2003)).
14.  PoSNER, supranote 3, at 80, 202, 254, 361.
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pragmatism should yield to nonpragmatic legalism. Posner does not address
this risk of infinite regression. Furthermore, even if these coherence problems

could be solved, Posner's book fails to show
either descriptively prevalent or normatively appealing.

Posner ‘s second argument i s t hat t he i nte
legali sm i s prescribed b y that—g, bydstructira | |l abor mar k

incentives that affect federal judges in selling their services to the purchasing
federal government. In particular, Posner claims that constrained pragmatism
flows inescapably from certain features of our judicial labor market." Section

I.Bappliest he | ong and varied history of American |
claim about pragmati sm's inevitability and i nst
pragmatism that i s mo Seetion .B eltimatdlyl e t han Posne

concludes that something else, independent of pragmatism and market analysis,
must determine how judges think.

A.Posne 6s Pragmatism: A Game of Methods and

For some readers, any critique of pragmatism will resemble a march in a
mudslide. Not only does pragmatism have strong resonance in American
culture, the term is remarkably vague.'® Nonetheless, pragmatism has long been
a dominant concept in Posner'‘s scholarship, é
avoid prior critiques. This Section explores judicial pragmatism from three
vant age point s. First, |l discuss an idealized v
| egaldiisaamest r i c al opposite. I then consider Po
—constrained pragmatism,l as an amalgam that
extension of pragmatism. Although both visions of pragmatism have intuitive
appeal, | conclude that neither is coherent, and this seriously undercuts
Posner ' s cl ai ms that constrained judici al
and desirable.

15. PosNER, supranote 3, at 15 (claiming that pragmatism is so deeply grounded in
Ameri can judging —that no f éedaasti bR&81r éft+drmsngotubd baht eh
pragmatism must fail beid.ats &5 Bete i§ seflfErhative [tobe bani shed. II') ;
judicial pragmatism] in the United States of the twenty-f i r st cikat uRg4ll J —Because the
United States does not have the institutions that make a career judiciary feasible, legalism is not
available to us as an overall j udi ci al idsdtr a2@9y (#); have suggested that Ar
judgesarepredest i ned to be pragmatists. |Il).

16. Thomas F. Cotter, Legal Pragmatism and the Law and Economics MoverBérGeo.
L.J. 2071, 2074 (1996); see alsdRICHARD RorTY, Pragmatism, Relativism, and Irratiohsm in
CONSEQUENCES OF PraGMATISM 160, 160 (1982) (—Pr agmat i s m' is a vague, ambiguou
overworked word. Neverthel ess, i tctuahteditei so;nt.hle) chi ef gl ory
see generallyDANIEL T. RODGERS, CONTESTED TRUTHS: KEYWORDS IN AMERICAN POLITICS
SINCE INDEPENDENCE (1998) (analyzing recurrent shifts in basic political terminology, such as
—l i bertyl and —the stateralliffas key features of American ¢
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1. Pure Pragmatism

Perhaps the easiest introduction to judicial pragmatism is to consider its
unrealistic —purellyfatit meowbti cbalhabemt .r alo crae
prior scholarship has urged legal thinkers to throw off attachments to over-
intellectualized theories, in favor of a visceral judicial approach that evokes
phrases | ike —the schoo'fToapplypegmatc agell and t he
primitivism requires only -lladdkeirmgli on from
jurisprudence of precedent and orthodox authorities; freed from these
constraints, idealized pure pragmatist judges may look boldly forward and
decide cases based solely on future consequences.®

Posner's derision-leafinpaglkispntidemsi dalhe—fdiag
even libertine nature of pure pragmatism.™® Posner describes such unrealistic

exaggerations of pragmati sm as an —_anything
extremever si ons of 1 egal realism..|

In this realm of ideal types, the stodgy arch-nemesis of pure pragmatism is
|l egal i sm, al so known % ®ssner tefines legalBm h o o | of Scal i
broadly as —l egal formal i sm, orthodox | egal r
notmen, ‘ the _rule of | aw' as celebrated in the
f o r?t Legalift judges decide cases by applying preexisting substantive rules
or distinctive modes of | egal reasoning; —[1t]
discretion[,] . . . have no truck with policy, and do not look outside
conventional legaltexts... f or gui dance #n deciding new case¢

From this viewpoint, pragmatism and legalism are simply opposites, and
Posner sometimes depicts them as such.?* Unlike legalists, pragmatic judges
embrace their lawmaking function, as they exercise discretion based on public
policy and other unorthodox authorities. Where legalists might stand firm on
issues of broad principle, Posner characterizes pragmatists as incrementalists,
perhaps even —minimalistsl in their commi t ment

17. SeeRICHARD A. POSNER, THE PROBLEMATICS OF MORAL AND LEGAL THEORY (1999)
[hereinafter POSNER, PROBLEMATICS]; POSNER, supranote 3, at 288; Richard A. Posner, Against
Constitutional Theory73 N.Y.U. L. Rev. 1, 6, 18 (1998).

18. SeePosNER, supranote 3, at 13 (—A pragmatic judge assesses t he
judicaldeci si ons for their bearing orfidald®@ public policy a
(criticizing backward-looking adjudication as Sartrean bad faith).

19. Concerning P o sastefor fig leagee amce dressdd windows, tsee, for
example, id. a t 14, 281, 311, and 350 (—The citing of foreigr
additionally objectionable as one more form of judicial fig-leafing, of which we have

enough already. ).
20. Id.at13.
21. Id.at8n.16;cf.id.at30-31 (calling Scalia —our most prominent | e
22. Id.atl.
23. Id.at7-8.

24, Eg,idat 42 (—The Il egalist theory makes .d)bookend with
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ti mel by reference to Ziudidabpmagratient el y theori ze:c
also implies certain methodological commitments, including skepticism of

deeply grounded truth and values, and enthusiasm for quantitative social

science and economic theory, in describing the world that pragmatic legal

decisions aim to regulate.?®

2. Constrained Pragmatism

Asi de from a few sportive gestures, Posne
pragmatism as unrealistic.?’ Posner recognizes that American judges are not
free-spirited policymakers who pursue any outcome that satisfies their view of
common sense and good results.”® Nor do they typically rely on quantitative
soci al science or —I e g in sndkiagt decisiens.®f act s | about
Indeed, some judges even believe that their decisions flow from such anti-
pragmatic sources as foundational truth and morality.*

25.  The quoted language is familiar from Cass R. SUNSTEIN, ONE CASE AT A TIME:
JUDICIAL MINIMALISM ON THE SUPREME COURT 3-23 (2001); see POSNER, supranote 3, at 246—
47 (—Deciding a case on a narrow ground is a coroll ar)
orientat i o rseella)soNeil S. Siegel, A Theory In Search of a Court, and lItself: Judicial
Minimalism at the Supreme Court B403 MicH. L. REv. 1951 (2005).

26. SeePosNER, supranote 3, at 77 (—[Jludicial performance . . . m
training judgedaitnlg@oliedoc &. latfacts suchiapwhatt o | egi sl at i
economists have learned about competition and labor markets and what criminologists have
learned about criminal behavior and punishment, would influence judicial decisions for the
gooddd?t ;246 ( —Pr agmat ionohjudicias behaviobirgdifficeltrcases] than c r i p t
economics only because judges are more likely to recognize themselves in a description of a
pragmatist than in a description of an economist, pragmatism being so deeply ingrained in
American popularandpol i t i cal idaul t2brle .(IlHP;r agmati sts seem to have a c
toward truth, especid.at | B1lmor{ad Tioutglo beyond .tihe simpl es

pragmatic reasoning . . . would require the Court to develop a taste for empirical i n q uicfig.. I ) ;

at27980 (—[ T]o show that a policy is based on factual err

objective, form of criticism. That is why . . . modern religions avoid making claims that could be

falsified empirically, such as thattossi ng a goat into a |ive volcano wil/l bring
27. Id.at 195 (—The danger of |l oose construction is that

pragmatism, ignoring the bad consequences of too cavalier an atti tude toward the written

id.at 239 (—Sensible pragmatic judges are to be distingu

blinded by the equities of the case to the long-term consequences of their decision; it is for the
latter that the pejorat i ve expression _resulitlabri2céndt édThehagwlod be res
pragmatist judge . . . is not a shortsighted pragmatist. He is not a philosophical pragmatist. But he

isaconstrainedpr agmati st . Il) ( emp hasi s ayilanguage that ggame a | ) . For exampl €
closer to embracing pure pragmatism, see the sources cited supra note 17.

28. Cfid.at 47 (—I think . . . e influenaetof palitics, hot udi nal i st s exageg
only partisan politics but also ideological politics, on judicial behavior, at least below the level of
t he Uu. S. SupintamRarCoulrltl I ;di scussing Posner ' s di stinct

Supreme Court).
29. On the unstable distinction between legislative and adjudicative facts, see KENNETH
CuLpP DAvIS, ADMINISTRATIVE LAW TREATISE § 15.03 (1958).
30. Seee.g. Beard v Smith, 22 Ky. 430, 476—77 (1828) (defending the sanctity of property
rights by grand reference to foundational moral principles); PosNER, supranote 3, at 94 (listing
—[ m] or al and religiuouentaljweaglksas i dewd ogs ecf) .c
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Instead of espousing pure pragmatism as a true and proper model of

American adjudication, Posner characte r i zes Ameri can judges as —Co
pragmati stsl because their decisions track
sometimes.® Constrai ned pr agmabyriomsngtsat reguire —boxed i n
of judges i mpartiality, awar enms s of t he in
predictable . . . and a due regard for the integrity of the written word in

contracts *zPosnbrthestackrowledgesshat lteal-world pragmatic

judges, in both routine and —hardl cases, fo

materials and methods that he elsewhere criticizes as nonpragmatic.*®
Posner ‘s concession t hat American judges
highlights an important point about his descriptive methodology. In discarding
pure pragmatism as a major force in American judging, Posner does not present
aggregate statistics or personal anecdotes concerning real-wo r | d judges'
behavior. For him, the decisive objection to pure pragmatism is an under-
analyzed though plausible conclusion that such judicial conduct would
contradict the dominantpublic and private i mage® of American j
At first gl ance, Posner's effort to absorhb
judicial pragmatism might seem to count as progress, at least compared with
pure pragmatism*Y et Posner ‘s choi chetomybetweeni ssol ve his o
pragmatism and legalism raises new and important questions. For example,
how do legalism and pragmatism interrelate? If judges should and do rely on
legalism sometimes but not others, what determines which times are which?
Section LA.laconsi der s -fleves ataienrthat $egalisno itself is
def ensi bl e on pragmatic grounds, such that —co
pure pragmatism aided by an adecnurate view of
consequences. Section I.A.1.b considers a non-Posnerian view of constrained
pragmatism that fits more cearcépionnt abl y with ju
This discussion raises the possibility—which Part Il explores—t hat Posner ' s

31. POSNER, supranote 3, at 13, 253-54.

32. Id.at13.
33. Id. at 8 (—Legalism drives most judicial deci sions, t
i mportant ones for the devel opment id#a80 egal doctrine o
(acknowledging the utility, eveninh ar d cases, of —i nstitutional concerns
legal i stsll such as the risks associated with —too cavalie
Butctidat 1 (—Legalism does exi st . . thepoint But its kingdom
where today it is |l argely |Iimited to routine cases . . .
34, Idat 362 (—Legal pragmatism is disciplined by a stru
that tells judges what consequences they can consider and how . . . . Take away the framework
and what judges do doesseermsaidamer2i53 t(h-e Fwar da]_lJauwms.t'illc)e; t
consider the relative merits of Bush and Gore as presidential aspirants . . . . would violate the rule,
basic to corrective justice, that cases must be decided
35. Cf. RicHARD H. FALLON, JR., IMPLEMENTING THE CONSTITUTION 132-33 (2001)
(criticizing an earlieredi t i on of Posner‘'s pragmatism for —fundamentall

ethosll of federal judging).
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shortfalls may not concern the contentsof his approach to judging, but rather
his methodof expounding that approach.

a. Farsighted Constrained Pragmatism

Posner claims that legalism is just a strategy that pragmatic judges use to
pursue policy goals more effectively.® Posner explains that pure pragmatism
without legalism woul d -beghischdrlt because it woul d i gn
—systemic c eg soesiteney rand @rsdictability) that are best
achieved by the judicial practice of legalism.*’
Posner thus proposes a new form of pragmatism, one that is only
—ongr ai nedll in the s éfFerexamplé, Poiner rques f ar si ght ed.
that any legal system needs stability, and that this practical requirement alone
explains why American judges do and should follow preexisting legal decisions
and texts®* Un d e r  Papabysis,eAmérisan judges happen to be legalists

exactly and insofar as pragmatism requires. B
vast amounts of judicial activity under the |
seem to limit pragmatism in any way, perhaps his approach should not be
called constrainedpr agmati sm at al |l ; a more apt | abel W
extendedpr ag mamesa. |

Posner ‘s optical met aphor does not avoid

himself identifies with pure pragmatism.“’ The public images and self-images
of many judges are incompatible with shortsighted and farsighted pragmatism
alike. Judges employ legalist methods—and are expected to do so—not only
because such practices are economically efficient, pragmatically convenient, or
net beneficial, but also because such legalism is a culturally recognized part of
judges" proflTdhausi, onallt hroawlgeh. many judges' cC omn
legalism is understood as having pragmatically beneficial consequences,
legalism is often viewed as a prescriptive characteristic of judicial role even
when its pragmatic benefits are uncertain or completely unprobed.
To be sure, the prevalence of l egalism ir
perceptions does not refute Posner‘s claimt
unwittingly constrained pragmatists.* But it surely must raise Posn

36. POSNER, supranote 3, at 80-81, 230.

37. Id. at 240; see alsad. at 80-81, 197-98, 230, 246.
38. Id.at 253-54

39. Id. at 253-54; see id at 238-39.

40. See suprdart . A1

41, Posner‘'s tone in describing other judges" di singenu:
be quite sharp. SeePosNER, supranote 3, at 2 (— M]Jost judges are cagey, even
what they do. They tend to parrot an official line about the judicial process . . . and often to

believe it, though it does not describe t hei r actidaft @gB8&ct(i—d e od.oll )n;ot mean t o be
portraying [U.S. Supreme Court] Justices as cynics who consciously make the trade-offs that |
have been describing. | assume they accept the conventional law-constrained conception of judges
and believe they conform to it. . . . Most jobholders believe their job performance conforms to
their employer's reasonabl efikatpett a(i+bndp manyapoboqi 8éc¢
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of proof in seeking to debunk widely held judicial and public perceptions.
Furthermore, as with his choice to discard pure pragmatism, Posner offers
neither statistical nor anecdotal proof that judges indulge in closeted or
accidental pragmatism.*? As readers will recall, Posner rejects pure pragmatism
because it i s t oo di ssonant from judges" s
expectations;®* yet in this regard Posneed descriptiv
pragmatism is no different.
Posner uses farsighted pragmatism in the field of normative argument to
deflect fear of judicial lawlessness, as he claims that even pragmatists may
sometimes follow legalist rules out of (what else?) pragmatic convenience.*
What Posner does not indicate, however, is exactly how much legalism should
be acceptable to judges who are constrained pragmatists. On the contrary, he
notes that legalists and constrained pragmatists may often disagree in situations
wher e —l e dobdyi[yselds] sabstantiveopolicies that would make
manypragmat i st judges gag. |
Posner cannot simply redefine modern legalism as farsighted pragmatism

(7]

in disguise. On the contrary, Posner ‘s <cel ebr
attack modern legalismin t renchant ter ms: —l am struck by
the conceptions of the judge held by... practicing lawyers[,] eminent law

professors, ...and even by*®sdmdge¢sudbesel convinced mat

people—including themselves—that they use esoteric materials and techniques
to build selflessly an edifice of doctrines unmarred by willfulness, politics, or
i g n o r*aPospeeinsitits that he has not come to bury legalism, yet his book

for . . . discussing judicial thinking in a vocabulary alien to most judges and lawyers. Judicial
behavior cannot be understood in the vocabulary that judges themselves use, sometimes
mi s ¢ hi e vcbled,lsupradotp 5, at 1799 (suggesting that some of Posn

pbecomefod der for i deol ogues who believe that everything is
are defined by powe r Il ) .
42. Posner‘'s only contention addressimg this point i s

pragmatist decisions, and has also issued seemingly pragmatic statements. SeePosNER, supranote
3, at 8-9, 48, 193, 214, 263, 274. Posner seems to imply that, if even Scalia is sometimes
pragmatic, every other judge is routinely so. Many judges make mistakes, however, and it is
possible that Scalia has strayed from his own methodol o
occasional nonpragmatism of course does not prove that other judges are ever, much less
always, pragmatic.

43. See supr@art .LA.1.

44. POSNER, supranote 3,at2 39 ( —Sensi bl e pr adingaishedtomj udges are to be
shortsighted pragmatists, blinded by the equities of the case to the long-term consequences of their
deci si oidat253-54. (—0The pragmatic judge must play by the rul
just like other judges. ... Theylimi t t he judge to being, by analogy to rule

pragmatist. ‘).

45. 1d. at 49.

46. Id.at2.

47. Id.at3;seeid.at 49 (noting —the existence of a solid | egal
making even at the highest | evelsl). Perhaps understanda

his cabal (or herd?) of unrealistic modern judges. At least one former judge has strongly disputed
Posner‘'s view of | egaupramsteb, i mtt g 96t dtCarqoaosl|l heviludge Poc
considers that [his attacks on legalism] are controversial claims, even ones as banal as the claim
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offers at most very faint pragmatic praise.”® And insofar as legalism is just
long-range pragmatism in costume, it is hard to see why Posner derides modern
legalism as unrealistic and overdrawn.
Posner's ambivalence toward Il egalism threat

the indistinguishability of legalism and farsighted pragmatism may strip the
latter of all meaning. For example, Posner claims that no one can reliably tell
whether a superficially legalist judicial decision is a pragmatic judgment under
a mask.* But he ignores the opposite possibility: that some covertly pragmatic

judici al decisions might —n realityl be nonp
pragmatic window °HEpigemalogicalgincentainty eusing | eaf . |
many directions, and Posner‘s inability to se

legalism undermines his more important claim that constrained pragmatism is
prevalent and desirable.>

that judges make the law by applying it to new fact settings or that judges could be influenced by
their own life experiences. These claims may have been shocking in the late nineteenth

century . .., butin a post legal-r eal i st worl d, these c¢claims are the new o

omitted)); id. at 179596 ( —For what it‘s worth, from the ease of my

just the opposite position [from Posner]: | would say that most judges are more than aware that

they are _making | aw’ . . . . I would also contend that

are acutely aware of the potential [for] personal factors, including judicial philosophy, life

experience, and personality, to affecthowju d ges approach and then decide | egal s
48. A rel ated i ssue has been di scusslavd wi th respect t

Pragmatism and Democracyn analyzing that book, some reviewers feared that Posner was too

conventionalist, uncritically leaving present social values in place. Sullivan & Solove, supranote

13, at 691. By comparison, a similar concern for How Judges Thinknight be that Posner could

ultimately advocate a radical level of anti-legalism, while hiding the scope of his rebelliousness

under the vaguely accommodationist rhetoric of —constrai
49. POSNER, supra note 3, at 80 (—[I'ln our system it wi || somet i

distinguish a pragmatist judge from a legalist one. Suppose the pragmatist sees enormous value in

rules compared to standards. He will push for rules, and to the extent successful the push will

increase the scope for legalism. From the outside he may look just like a legalist judge who thinks

law is only |l aw when it invodats 246e (appst catsi dregafl cl
pragmatism incorporates economic analysis of law as one of its methods, so, we must not forget, it
incorpor at es | egalism as another. Il).

50. Throughout the book, Posner purports to expose judges whom he believes are ineptly
hiding behind pretense. Seeid.at 81 ( —The tension between what [ Chief Ju:
his confirmation hearing [about umpireal judging] and what he is doing as a Justice is a blow to
Roberts*s reputation for c¢ and ayrofnemineesagjudiCiahr t her debasement

confirmati ddmathelad4 n(gsThHe ;originalist's pretense that it
exampl e of bad f—adfaith asitha derflabof freedan’ toschoases amdsse the
shirking of personal responsibil i t y..(I}T;he articul ation of judicial phil osof

prone to hypocrisy because of the strategic attractiveness of a rhetoric of judicial certitude that

declares an opposing view not meraday G@Rgpo¢edoor even mi:
paraphrase the criticism of King Lear by one of his bad daughters, most judges have ever but

sl enderly known t hemsel v ddsat342T(listing JusticsBreyenahdi kel y t o change.

conservative critics such as former Judge Michael McCon n e | | as among a group of —ma s
wearer sl on the federal Dbench).

51.  One question that Posner does not address is whether he wears a mask himself, perhaps
even in his argumemhskaboAt fewhdrenfjadgee’ thoughts abou

preconceptions appear in Part 111, infra.
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b. Nonpgagmatic Constrained Pragmatism

Because Posner cannot defend legalism as simply covert pragmatism, let
us i magine a more | itermpalagimatespn et ataito mi gfht —
of fer a more comfortably intuitive view of ju
could imagine, for example, that American judges are pragmatists and policy-
makers within legalist boundaries, even though such legalism is not defensible
on pragmatic grounds. Under this hypothetical view of constrained pragmatism,
judges sometimes would and should put aside their pragmatism in deference to
legalist requirements of judicial role.>

By comparison to Posneronsfcoaspgmegdoach, a | iter
pragmatism more easily f i t s more easily public expectation
description. For although many judges confront cases that are not resolved by
simple legalism, most judges do not approach all such cases as a sublimated
pragmatic exercise in weighing costs and benefits.>® To interpret constrained
pragmatism |literally would discard Posner's u
—metrainedl only by more pragmati sm, and wou
dichotomy between legalism and pragmatism such that legalism is either
pragmatism concealed or self-decept i ve **—twtaad a fiterd t h . |
interpretation of constrained pragmatism would characterize judicial role as an
unvarnished hybrid of pragmatic and unpragmatic elements.

Despite its measurable advantage over Posnerian pragmatism, this literal
interpretation of constrained pragmatism risks incoherence unless it can explain
when judges are —too | pgatiratilistehd when they
fundament al h odweof judicial agnsatisre, rand sin other
definitions as well. Until this issue is addressed, no one can determine whether
a judicial decision represents constrained pragmatism perfectly, whether it is

¢

52. Sever al segments of Posner‘s book seproach this unde
id. at 8891, but Posner resists admitting that judges ever truly act unpragmatically. Instead, he
claims that judges may not know how pragmatic they really are, id. at 121, and that even judicial
efforts to be legalists are ultimately pragmatic, id. at 253-54.

53. Cf. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 21 (3d prtg. 1922)
(—It is when the colors do not mat c h, when the referen
decisive precedent, that the s er i ous busi ness of the judge begins. |Il); A
Originalism: The Lesser Eyib7 U. CIN. L. REv. 8 4 9 , 864 (1989) (—The inevitable te
judges to think that the law is what they would like it to be will, | have no doubt, cause most errors
in judicial historiography to be made in the direction of projecting upon the age of 1789 current,
modern values— so that as applied, even as applied in the best of faith, originalism will (as the
historical record shows) end up as something of a compromise. Perhaps not a bad characteristic
for a constitutional theory.|I).

54. SeePosNER, supranote 3, at 81, 104, 121, 342.

55.  The incoherence affecting this literal approach to constrained pragmatism differs from
the incoherence of Posner‘'s farsighted pragmati sm. Posn
seeks to fuse polar opposites by claiming that true pragmatism absorbs legalism, in exactly the
correct pragmatic measure, and that no one can reliably distinguish the two in any event. The
coherence problems afflicting a literal interpretation of constrained pragmatism concern where
and how one might blend legalism and pragmatism.



Green.FINAL.doc (Do Not Delete) 6/29/2010 12:35 AM

2010] HOW DO JUDGES THINK? 637

too constrained to be pragmatic, or whether its pragmatism violates proper
constraints. Part 111 will offer my own thoughts on such questions about judicial
behavior. For now, I would merely suggest tha

not limited to his particular form of pragmatism. On the contrary, this Secti o n * s
critique of pragmatism illustrates the need for a different approach to
evaluati ng judges. Before addressing that need di
second major argument: the claim that constrained pragmatism—uwhatever that
term means—is dictatedby our — udi ci al | abor mar ket .|
B. MarketDriven Pragmatism

I n introducing his book®s thesi s, Posner (
commentator s’ critigues of 1l egali sm, or resta
are disguised pragmatists.®® Instead, Posner describes his contribution as a
—positi wteh edoerceitsiicoln accounrtlhothdr wojdy di ci al behavi

Posner seeks to apply microeconomic analysis (decision theory) in describing
how and why judges behave as they do.®
Posner ' s key tesize éeqgeral judges &s garticipants ina c
|l abor mar ket , who offer judicial services to
President and the Senate.>® Posner explores structural incentives associated
with the market for federal judging, such as guaranteed salaries, professional
oversight, and life tenure.® After contrasting the federal process of selecting
judges with procedures in other countries, Posner concludes that judicial
pragmatism is inevitable in the United States, and that the legalism practiced in
many other countries is structurally impossible here.®*

56. SeePosNER, supranote 3, at 13 (—Readers of my previous writings
to say that [the term that best describes most Amer i can judges] is _legal pragmati smn
judges into legalists and pragmatists, and then, by classifying legalism as a pragmatic strategy, to
turn all our judges into pragaatisteé6—Werhatt wouéudt ibree t o
argument of the book that American judges . . . have a great deal of discretion . . . many readers
woul d respond, _So what else is new?"1l).

57. Id.at15.

5. Given Posner's pathbreaking contributions to | aw an
approach to judicial conduct is unsurprising. SeeRICHARD A. POSNER, ECONOMIC ANALYSIS OF
Law (1973).

59. POSNER, supranote 3, at 57-59. But cf id. at 126 (expressing skepticism about whether
federal judges are properly viewedasanyp r i nci pal ‘s agent ) .

60. Seee.qg, id. at 13947 (promotion and performance incentives), 158—73 (tenure and
salary effects).

61. Id. at 199 (—Had we mor e professional, mor e discipl
constitutional convention in continuous session, a federal commission to revise statutes, a
counterpart to the Sentencing Commission for every area of federal law, then judges could take a
backseat, as foreign judges do. But none of these conditions for judicial passivity in interpretation

issatisf i edd. 49y ; 255 (—[ T] here is no alternative [to judicia
States . . . . America‘s judicially enforceable Const
undisciplined legislatures . . . the sheer complexity of the American legal system . . . —all these

things compound with the heterogeneity of the judges, and the related fact that judging in the
United States is not a career but a position to which middle-aged lawyers are appointed after a



Green.FINAL.doc (Do Not Delete) 6/29/2010 12:35 AM

638 CALIFORNIA LAW REVIEW [Vol. 98:625

Wit hout explaining precisely which aspects
markets predestine judicial pragmatism, Posner emphasizes that civil law

count ri es use —career | udEegpecifictrainegforl i n whi ch ju
their posts and lack other legal experience.®> | n Posner ‘s view, any <car
judiciary fpemrmet vat i gl fol i garchy, I and t hat
structure leads judges to specialize and abide by homogenous standards for
performance and promotion®* —Because of these factors, the ol
judiciary can be expected to exhibit low variance, to be of acceptably

professional g ual i°Ppsner thunsdggedtsdhat treng uncr eat i ve. |

forms of legalism may only be possible with the aid of these market and
bureaucratic structures.”

By contrast, Posner notes that federal judges in the United States are
chosen, promoted, and overseen by looser procedures that are dominated by
political actors.®® As a result, the American judiciary cannot be professionally

discipl i ned by external forces. —Common | aw syste
make law. This makes them more powerful than civil law judges, and power
augme nt s i n d% Pased ohethwse marklt features and incentives,

Posner concludes that federal judges in the United States have no real choice
but to be adjudicative pragmatists.®®

[nonjudicial] career . . . to create an immense irreducible domain of discretionary lawmaking. And

many judges owe their appointments to political connections . . . . Legalism is not a straitjacket

that can be put on tihate?2 @ selthelBiged $atesddoeenst . . . A I

have the institutions that make a career judiciary feasible, legalism is not available to us as an

overall judicial strategy. |Il).
62. Id.at129;id.at 198 (inenfalhEaropd@nojuditiary, as we know, tends to be

more legalist than the American. A career judiciary requires performance criteria that can be used

to make objective promotion decisions, and the accuracy of a literal interpretation of a legislative

texti s easier to evaluate than the soundness of a pragmat.
63. Id.at131-32;id.at132-33 ( —Emphasis on following rules as the ¢

promoted is a reason to expect a career judiciary to be legalist rather than pragmatic. Another

reason i s that promotion . . . depends wultimately on pe
superiors . . . . A junior judge who discovered a new way of minimizing judicial backlogs would
becommended, but that would probably be the Iimit of toler
64. Id.at133.
65. Id. at 255 (noting, as a decisive obst acl e to strong Il egalism in Amer

heterogeneity of the judges, and the related fact that judging in the United States is not a career but

a position to which middle-aged lawyers are appointed after a career as a practicing lawyer,

professor, or prosecutor); id. ( —L egal i sm i s not a straitjacket t hat can |
judges . . . . Lateral entry deserves emphasis not only as a factor contributing to the heterogeneity

of the judiciary but also as a reflection of the fluidity of American professional and intellectual

l'ife, which fosters | egal id.atasgHmét i(sshhe heterbgépmphgsis
of the judiciary encourages a proliferation of varied insights and retards group polarization, and at

the same time anchorslawmor e firmly in durable public opinion.

diversity, the more disagreement, dissent, and distinguishing of cases (and hence the less

adherence to precedent and therefore the |l ess |egal cert
66. Id. at 13946, 155-57.
67. Id.at 153.

68. Seesources cited supranote 15.
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By their l'iteral t er ms, Posner

Notwi t hstanding comparisons to othger

demonstrates that selection processes are only loosely attached to issues of
judicial methodology. Our methods of choosing, paying, and supervising
federal judges have changed only slightly over the decades, yet the adjudicative
methods used by judgeshave been repeatedly t
expansionism, to the Taney retrenchment, to post-War politicization, to Gilded-
Age formalism, to the tenures of Stone, Warren, Burger, Rehnquist, and
Robert s, each era‘“s appr o eawwdls profaund
differences and similarities. Indeed, if 220 years of federal judging could all be

‘s argument

countri

ransfor med.

l egal i sm

descri bed as —constrained pragmat.

meaningless.® By contrast, if judges and courts throughout history are deemed
pragmatist and legalist in different ways and to different degrees, this implies
that judicial methods are decisively influenced by factors quite separate from
judici al | abor mar ket s. Simply p
of legalism and pragmatism have changed radically, but the judicial labor
mar ket'‘'s basic terms have not,
determinants of the former.

Posner is surely correct that judicial selection and market incentives affect
judges" b é@ahiafluence seems more indirett and complex than his
structural arguments imply.” Whatever pragmatism means—and whatever its
modern prevalence—any claim that such judicial behavior is inevitable, as an
unalterable destiny of our governmental structure, cannot be taken seriously.™

If judicial labor markets cannot determine the balance between judicial
pragmatism and legalism, a neo-Posnerian might ask whether that equilibrium
is determined by pragmatism itself. Rather than erecting some abstract theory
of pragmatic and legalistic conduct, why not simply declare that judges are and
should be pragmaticin balancing the legalist and pragmatic aspects of their
judicial conduct? Posner himself has claimed that farsighted pragmatists must

69. Technically, Posner seems to claim that all federal judges are and have been
constrained pragmatists except the modern Supreme Court. That proviso raises its own problems
andguestions, and in any event, it does n
and salary provisions upon adjudicative methodology. As a formal matter, the modern Supreme
Court is hired and paid much like other federal judges in the past and present.

70. Seeida't 216 (— T]o change | udgaevsuld requaesi c

changing the judicial environment—the structure of incentives and constraints that influence
judicial behavior. To achieve such change [reformers] would have toaddress their arguments to . .
. the persons who manage the institutions that can alter the judicial environment, such as

and

sm, | t hat

e s

F

C

ut , i f feder a

t

ot

he | atter

confirm

outl ook

t

he

on

C

j

Congress, the White House, anadded))he Department of Justice

71. Alongside his analysis of economics, incentives, and market structure, Posner considers
a very different framework for analyzing judicial conduct, which compares judging to artistry and

relies heavily on historical role models. Seeid. a t 62 (—There is a
function of judges and that of serious
work . . . is a major argument in their utility function. . . . Most judges similarly derive

parall el

a

rtists

considerableint r i nsi ¢ sati sf act i.®his latferagpmachtsdenes idecidediyo r k

noneconomic, and will be considered on its own terms in due course. Seeinfra Part I11.

)

bet weer
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consider the immediate and systemic effects of their judicial decisions.”
Likewise, pragmatic judges might weigh the effects of being pragmatic against
the effects of following legalism, and might make a decision between the two
by once again using pragmatic methods and values.
The problem with pragmatism-about-pragmatism is its risk of infinite
regression. Rather than directly state how much judicial pragmatism is
appropriate, themeta-pr agmati st must wunhelpfully reply —a
If, as we have seen, pure pragmatism cannot be trusted to determine the merits
of all judicial decisions,” then pure pragmatism will similarly fail to determine
which judicial decisions should be pragmatic. It will also fail in determining
whether frameworks for judicial decisions should be pragmatic, whether
frameworks for framing judicial decisions should be pragmatic, and so on. At
every |l evel, pragmati sm's analytical gaps <car
more pragmatism.”
Posner is right that there is more to law than legalism, and more to
judging than pure pragmatism. Yet his book fails to fully integrate these
insights. Thus, even though Posner has advanced strong doubts about abstract
theories of judicial behavior,”” his own pragmatism- and market-based
framework offers nothing betterr As t he next Part indicates, what
lacks is an adequate account of judicial history.

I
WHEN LAW AND HISTORY ARE NOT INTERDISCIPLINARY

Posner‘s prior scholarship has repeatedly d
in discussions of judicial role,”*yet none of Posner‘s earlier pror
as bold as his claim in How Judges Think

The value to [the judicial pragmatist] of the study of history lies less in
directing judgment than in identifying rules that have nothing to
validate them but a pedigree. Like the weakened descendents of
overbred aristocrats, such rules are candidates for a critical
reexamination that may lead to their supersession. Pragmatic judges
thus are historicist in the counterintuitive sense of being alert to the

72. 1d.at 239, 253, 362.

73. See supr®art .A.2.a.

74. See supr®arts I.LA.2.a, LA.2.b, 1.B.

75. POSNER, PROBLEMATICS, supranote 17, at viii; seePOSNER, supranote 3, at 324—46
(criticizing —compredslknsive constitutional t

76. Seege.g, Richard A. Posner, Professionalisms40 Ariz. L. REv. 1,14 (1998) (
only worthwhile use of history in law is to debunk outmoded doctrines by showing them to be
literallyvest i gi al . ') ; PaBDepdndency, PragmatiBno, and Eritique of History in
Adjudication and Legal Scholarship7 U.Cu1. L.REv.573, 581 (2000) (—The 1 egal profe
use of history is a disguise that allows the profession to innovate without breaching judicial
etiquette, which deplores both novelty and a frank acknowledgement of judicial discretion and
likes to pretend that decisions by nonelected judges can be legitimated by being shown to have
democratic roots in some past legislativeor const i tuti onal enactment . II') .
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possibility that a current legal doctrine may be a mere vestige of

historical circumstances and should be discarded. Historical inquiry is

like distinguishing; it is a search for differences rather than for

similarities.”’
Posner'
backward-looking impediment, so that they may consider the consequences of
legal decisions clearly and candidly. Historical analysis can be helpful in
demolishing or subverting past rules and precedents, but for Posner, history is
most properly a search for liberating differences rather than
binding similarities.

Regardl ess of whet her one shares Posner

view of legal history is distorted. This Part argues that judicial history is a
foundationally constitutive element of judicial role, which has potentially
greater influence on how judges

mcroeconomi c theory. I ndeed, I bel

of legalism and pragmatism is in large part due to his methodological aversion
to legal history as a guide.

Section II.A identifies three ways in which history influences judicial
behavior. First, at a basic and obvious level, many orthodox legal authorities
are historical in nature. For example, judicial precedents, statutes, contracts,
and constitutions are all authoritative legal statements that purport to bind the
future based on what occurred in the past. Second, history forms the temporal

context for | egal a ut thab kochherem propatyr d

decisions and the Warren Court*s
only with their proper political and judicial backdrop. Third, modern judges
carry with them an ever-increasing body of experience, which influences their
concept of law and judging as another important form of judicial history. In at
least these respects, legal history is not interdisciplinary at all; rather, it is an
inseparable part of legal study and law itself.

Section 11.B contrasts How Judges Thinkvith The American Judicial
Tradition: Profiles of Leading American Judgésyy G. Edward White.”
White's book, much | ike Posner ' s,
performance of [appellate judges], notwithstanding their very considerable

S

t hink t han
i eve that

judges r
constituti

s gener al objectoveren padgagesrbimkbkegy

t

o |
0 |

seeks to ex

powerto make signifi c& e twp lmwdks, loweverdsec i si ons . |

very different methods in analyzing judicial behavior. Whereas Posner suggests

that histor y* s main value for pragmatic judges i
authorities, White uses historical research affirmatively to identify persistent
issues of judicial methodology that may form guiding judicial traditions.
Because White's hi stori cal met hods strike

77. POSNER, supranote 3, at 247-48.
78. WHITE, supranote 8.
79. 1d. at viii.

S |
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emphasis on markets and incentives,®* The American Judicial Tdition could
be a helpful companion piece for the many lawyers, professors, and students
who will read How Judges Think

A.Law and History: Three Views of Judicial Practice

The literal terms of Posner's argument aga
response. Posner explains that the main value of historical insight is to weaken
the force of other historically situated authorities. Yet this accepts the
background assumption that historical legal rules will generally be
authoritative, unl e s's s u b j elaeexanination-that may tead to itheira
super s%Wsee thersamdl point from a different angle, note that Posner
ignores the possibility that historical examination might tend to support, rather
than undermi n e , a | egal authPoshegr sscadami ssieadn viah at
history has a distinctive power to invalidate some legal rules seems to imply an
equal and opposite power for history to validate other legal rules.
Moving beyond Posner‘s ahistoricism, my pu
affirmative terms how judicial history intersects with judicial behavior and
accepted notions of judicial role. This Section proposes three such
intersections: (1) historical materials as basic elements of legalism, (2) history
asadeterminant of | e g alcal sffnence, anth 8} historydaedn o g i
experiential constituent of sitting judicial officers. Each of these points may
seem familiar, yet they bear emphasis because | believe that those who do not
study legal history are condemned to misread judges as well.®2

1. Law from History: History as Authority

The most i mmedi ate fusion of l aw and histo
exi stence. Despite Posner‘s vigorous |l anguag
enterprise suffused with precedents and other legally decisive prejudgments in
the form of statutes, contracts, and property rights.®® This basic form of legal
history is the analysis of past decisions and other orthodox authorities as law;
for tr&ined lawyers, such second-nature activities may not seem historical
at all.

80. See supraext accompanying notes 59-68.

81. POSNER, supranote 3, at 247.

82. My argument about law and history should not be overstated. My target in this Review
i's Posner ' -histodcisn,; thus, higave alamtifiéd three areas where there exists at least
some historyf vital importance to law and legal study. My claim is not that all history is relevant
to | aw, nor ©obDhagt akl sel egqalr kivetn t hat my three categor
Questions about exactly how much history is relevant to particular legal contexts may resist
general analysis altogether.

83. SeeloserH Raz, The Rule of Law and its Virtug&n THE AUTHORITY OF LAW: ESSAYS
ON LAW AND MORALITY 210, 219 (2009) (emphasizing the importance of using preexisting law to
bind branches of the government, including the judiciary, to avoid the exercise of
—a trabyipowe r 1 ) .

84. SeeRobert J. Martineau, Legal Education and Training Artists of the Lebv N.Y.U.
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As students enter | aw school, they can be |
—[i]t is revolting to have no better reason

l ai d down i n t h%VYettan eanly lessor is thdtemuch law i$ V. |l
indeed enforced based on its age; only the exceptional case can eclipse or
overthrow longstanding doctrine.® Certain forms of legal history are thus
revealed as more than an academic pursuit. In many contexts, to describe the

law is to describe a binding precedent or other historical authority.®’

Judges® use of the past as authority supp
consist ency and stability. Law‘s historicism prot
applying one legal rule one day and the opposite the next.®® And the guidance
ofdead-hand histori cal authority is a preconditic

or comprehensible standards; such stability is a legalist criterion for any
functional legal system.®

Posner might object that his attacks upon history should not be stretched
this far; history is one thing, he might claim, and simple precedent is another.*
Thus, even as Posner berates lawyers for overusing case law,” his

L.ReEv.346, 352 (1982) (book review) (staaesing that the appli
an —essential skill[] that distinguishes a | awyer from o
85.  Oliver Wendell Holmes, The Path of the Layl0 HARv. L. REv. 457, 469 (1897).
86. Seeeg, Dickerson v. United States, 530 U.S. 428, 443

decisis] _carries such persuasive force that we have alw
be supported by some special j usti fi cation. ‘Il (quoting United States v.
517 U. S. 843, 856 (1996))); Hi |l t on-0%(191p. C. Pub. Rys. C

(noting the importance of stare decisis with respect to Supreme Court decisions).
87. See Christopher Tomlins, History in the American Juridical Field: Narrative,
Justifcation, and Explanation16 YALE J.L. & HumaN. 323, 362 (2004) (describing the
pragmatic view that fprctice a.w rooted $n custamoandsshaiedt ut ed o
expectatiosneri cadalelhceéquot i honesTahdoLegalsPragnatisn@r ey ,
StAN. L. REV. 787, 805 (1989))).
88. RAz, supranote 83, at 219.
89. See e.g, Jack Goldsmith & Daryl Levinson, Law for States: International Law,
Constitutional Law, Public Law122 Harv. L. REv. 1 7 9 1, 1817 -futrting ) (—WwWel I
domestic legal systems feature legislatures possessing unquestioned authority to resolve disputes
over legal meaning . . . as well as hierarchical court systems with compulsory jurisdiction
possessing unquestioned authority to resolve disputes about the existence, meaning, and
application of legal rules. Indeed, having these institutional mechanisms of law identification,
change, and adjudication up and running and settled is a large part of what qualifies a state, or a
domestic legal system, as well-f uncti oning. II'); H Stare Yecidsaand Monaghan,
Constitutional Adjudication88 CoLum. L. REv. 723, 749 (1988) (discussing the role of stare
deci si s i n —p -widernstalility i amdgcpntinustyy syt eesuming the survival of
governmental norms Il ) .
90. But cf infra notes 141-46 (suggesting that the Supreme Court is never bound to
follow precedent).
91. POSNER, supranote3,at1 19 ( —Rat her than beating appell ate judge
cases, which is the standard technique of appellate advocacy, appellate lawyers [should] . . .
emphasize[] insteadt he practi cal st akideas2 2 (n (t-hRRarrelcyasiess i.t .ef.f e.clt)i;v

advocacy to try to convince the judges thdat the case | aw c
(criticizing | awyers"® common nihset akree coefal e-Art usb. blli)n g . .
227 (ridiculing the belief that —a persuasive brief 1is c
that though inapt contain s omed. ay2dh@moaishingl anguage hel pful
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—netrainedl pragmatism also seeks an accommo
other backward-looking jurisprudence in his otherwise pragmatic worldview.*

As we have seen, however, Pos’er‘s conci
Pragmatism and legalism could only be completely synchronized—uwith the
latter a mere application of the former—if certain empirical facts could be
establ i shed. For exampl e, judges' reliance

pragmatically defensible if fealty to historical authorities produced more
accuracy than error, and if the marginal costs of legal change outweighed those

of stasis. Our own systemcannota s sur e t hese preconditions
contexts.

nor can it do so in most particul
legalism are plausible but unfounded.**

Conventional l egalism and judicial

contingent terms than Posnerian pragmatism can accept. Even if empirical
social science or economic theory were to discredit the use of history as legal
authorit y , that would not cause Amer i
history to shift or crack. Legal precedents would still be precedents, with

ar

can

on

gen

practic

l egal i sn

yesterday's decision retaining presumptive al

well. Like much judicial practice, this unbroken tie between law and history
coincides with Posner'

2. Law in History History as Context

A second intersection of history and judicial practice concerns the balance
of legalism and pragmatism. We have already seen that legalism and
pragmatism are not the same, though each is important to judicial practice.”
The question unanswered in Part | is when should judges follow legalist
authorities, and when should they focus on practical consequences.

For some readers, judicial legalism and pragmatism will defy general
analysis. Judges are a diverse group, and their work in American courts is
similarly varied.*® However, at least one common trait narrows the range of
judges' attitudes toward judging:
and are thereby influenced by American legal culture.

|l awyers to do jodgesaboutthdhhaad with-dmatclzed of legaese . . . taken from
statutes and judicial opinionsl).

92. Id. at 239, 253, 362.

93. See sum Part .LA.2.

94.  Of course some pragmatists, as they are forced to confront a historicized legal system,
might choose to accept the foregoing empirical assertions without proof if only to make the
observed reality around them tolerable. But such unsupported faith only demonstrates the
profound distance between ahistorical pragmatism and the historicized real world.

95. See supr®arts . A-B.

96. SeeRuth Bader Ginsburg, Re mar ks on Womenédés Progress

89 CorNELL L. REV.8 0 1, 807 (2004) (—Our syst e msityof
background and experience of its judges. It was poorer, in relation to the society law exists to

serve, when nearly all/l of its participants

j

S pragmatism only

ncom

al | feder al

at t h
ustice
wer e

e Bar an

i s

cut
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Judges are not born knowing how to behave, much less how to integrate
legalism and pragmatism. Thus, if there is commonality among American
judicial attitudes, legal education seems like an immediately plausible source.®’
Focusing attention on markets and incentives, however, Posner oddly
undervalues the role of legal education in guiding judicial behavior. He claims

t hat —mothing in [judges®].. nonroatineni ng equi ps t
cases. ... [T]he result is to leave them not only at large but at sea when

confronted withacase t hat cannot be deci®Hed by [l egali:
al so suggests that |l aw school sprays graduat
which real-world exper i ence wi | | al | Poshemevengeems ckl'y —r ub off
to imagineacover-up i n whichst alel i—§ghurdeérctilal i gnores the
di fficulties of judicial wor k as part of its

pretense that judges just do legalist analysis, that they are entirely
rule-b o u °d . |l
Posner‘®'s c¢claims about | e gdehdrderédoducati on ar e
credit. Although law schools differ in their personnel and emphasis, the basic
pattern of such education seems widespread: students with minimal experience
start by reading cases, sometimes in great volume and fastidious detail. But
such readings only peripherally teach case holdings—hornbooks do that better

and easier.
The greater goal of case-based education is to illustrate the law as courts
make it, in Posner ‘¥ whemeawysmwersean —open areas,

impossible. Classroom debates over policy concerns, dissenting opinions, and
bypassed alternatives offer the chance for students to imagine that the case they
are reading has not been authoritatively res
What would you have donnalyzingwhasthutsli@nd how?ll Whet
Marbury and Erie or catastrophes like Korematsuand Dred Scottstudents are
often urged to criticize judicial decisions as legalistically impractical on one
hand or as lawlessly undisciplined on the other. Contracts students might

97. Legal education has a special function in discussions of judicial role because, among
other things, judging is a professional occupation that is governed by distinctive internal norms of
conduct. Accordingly, even if instinctive self-interest were thought adequate to guide other areas
of life, it might not be so with respect to judicial behavior.

98. POSNER, supranote 3, at 77; see idat218-19 ( —[ B] ecause few | aw professor
interested any longer in trying to understand what makes judges tick . . . academic discussion of
judicial opinions . . . [implies] that legalism reigns and judges, being in effect just calculating
mac hi nes, arid at urdi9b l(e=[lIMo;d er n edntpressican that every c onv ey s ] t h
judge is a thoroughgoing | egalist who can therefore be
legalist slog a n's . id. ([A]s.a resulfl sjudents are too respectful of precedent and statutory
Il angu 3Bgée..idla)94(not i ng that —[t]lhe role of schooling both f o

formation of a judge‘s outlook was emphasized years agc
under the rubric of politi cHldutralgyolegitimacy,anenei onll) (citing Ja
Supreme Court: Some IntersectioBetween Law and Political Scienc20 Stan. L. REv.
169 (1968)).

99. POSNER, supranote 3, at 77.

100. Id.at15.
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likewise debate whether justice, economics, or business expectations should
dominate judicial decisions,*® while property and torts classes navigate
perennial frictions between old precedents and new public needs.**

Our history-laden system of legal education places questions of judicial
role front and center, especially in cases that are nonroutine.'® Even as future
judges (i.e., law students) learn the content of historical cases and rules, these
same episodes yield instructive examples of proper judicial conduct and
methods. Decision X might illustrate accepted judicial conduct, while decision
Y might represent the opposite; judge A might be a champion of restraint,
while judge B might be a wild-eyed activist. Even though first-year law classes
seldom flag such issues for separate discussion, the cumulative practice of legal
study plunges students time and again into examples and analysis of proper
judicial conduct. Such classes initiate students into judicial thinking, thereby
helping to formulate expectations about what conduct is normal and what
conduct is indefensible.

To take just one exampl e, Posner

reason to agree with this conclusion is the historical claim—Iearned in law
school if nowhere else—that many judges have considered practical
consequences in the past. Phrased differently, there are ample legalist
precedents that authorize judgeim
some circumstances and to some degree.

101. See e.g, DuncaN KENNEDY, LEGAL EDUCATION AND THE REPRODUCTION OF
HIERARCHY: A POLEMIC AGAINST THE SYSTEM 14-32 (2004) (offering a critical account of
American case instruction).

102. Seege.g, JoOSEPH WILLIAM SINGER, INTRODUCTION TO PROPERTY 439 (2d ed. 2005)

(describing a —revolution i n | anmeptionsafpublie nant

value); JOSEPH WILLIAM SINGER, PROPERTY LAw: RULES, POLICIES, AND PRACTICES 235-37,
33236 (4th ed. 2006) (presenting lists of opposing values that common law judges might
prioritize or subjugate in particular doctrinal contexts).

t

o

book
properly when they consi def™Asrindpalci si on* s

consi

I awll

103. Of course, the text®'s description matches my

professor, as well as conversations with many current and former law students about their lives in
the law. Theacademy ‘s emphasis on difficult or
justifications. Some law school graduates discuss uncertain legal issues for a living. Whether in
litigation or transactional practice, many graduates find that they cannot command a satisfactory
wage (or render fulfilling public service) by resolving only straightforward legal disputes. A
smaller group of graduates become judges who may be called to decide such issues, or professors
who teach or write about them. As a side-note, some critics of modern legal education might
plausibly object that most litigation and transactional practice centers upon uncertain questions of
fact, rather than uncertain question of law. Cf. JEROME FRANK, COURTS ON TRIAL 10-15 (3d prtg.

1973). Thatsor t of criti que, however, woul d apply

open areas of law, which displays far less concern for open areas of fact. Cf. Levi, supranote 5, at
1804 (—Judge Pos redéaw alpjudgesptionk, bus he seems tal e wery ilitte
feel for the trial court and the role of the bar and the parties. . . . Nor does Judge Posner consider
the way in which the record is developed in a case and the constraints that the record might

imposeonafair-mi nded tri al or appellate judge. ).

104. For a curiously historicized version of this argument, see POSNER, supra note 3,
at 256—63.

undeci ded
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Legal history is not the only medium for discussing issues of judicial role.
At least hypothetically, students could learn about judicial conduct—and other
aspects of the law—nbhy sole reference to conceptual abstractions from political
philosophy or economic analysis. As it happens, however, legal education for a
very long time has been dominated by analysis of cases and judges from the
past. And such discussions of judicial history are uniquely influential as each
new generation‘s judges |l earn their craft. Th
federal judges come from many diverse backgrounds, their most direct and
commonplace education about judicial behavior is steeped in historical
examples and role models.

3. Law as History History as Lived Experience

The third intimate connection between history and judicial role coincides
with America‘s tradition of picking federal |
|l awyers, and with federal g¢caded'FAsa* tendency to
result, American judges learn about judicial conduct not just from law school
but also from their own personal experience. When federal judges reach the
bench, most already have a legal career that has shaped their ideas about law
and judicial conduct.'® During the months, years, and decades to follow,
judges acquire their own courthouse experiences and are exposed to those of
judici al coll eagues. Such episodes reflexivel
notions of what they should do, and the aggregate mass of such accumulated
impressions can be hard to dislodge.
From this perspective, the federal judiciary resembles a vast collection of
individuals carrying and acquiring marks from their careers like tree rings. For
judges, some legal history is not just history, it is lived experience.’® And if
one assumes that legal culture changes over time, including ideas of proper

judici al rol e, -peteeptions ad sélftcdanstraints maybtge s sel f
105. See generallyosNER, supranote 3, at 6062 (describing these traditions).
106. Id. at 139-40.
107. An elegant account of this slippage from personal experience into historical fact
appears in Jack M. Balkin, Bush v. Gore and the Boundary Between Law and PoljtzH) YALE
LJ. 1407, 144647 (2001) ( —[sidnhie Cit of Boetné \g-lorese52l U.S. 507
(1997), and United States.\Morrison, 529 U.S. 598 (2000)] suggest to me that my own judgment
about what is _on the wall" and what is _off the wall,k°

wholly implausible is slowly but surely moving out of the mainstream . . . . My sense of what is
possible and plausible, what is competent legal reasoning and what is simply made up out of
whole cloth is probably mired in an older vision of the Constitution that owes much to the Warren
and Burger Courts as well as to the predominantly liberal legal academy in which | was educated,
trained, and now teach. Finally, | should note that as soon as each of these new Supreme Court
decisions is handed down, dozens of bright young constitutional lawyers busily begin to
rationalize it, showing how it is, after all, completely consistent with the text, structure, original
intentions, values and traditions of the American Constitution. For these legal scholars, opinions
like Boerneand Morrisonar e not off the wall. They are the wall . l).
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influenced by the particular legal history that they themselves
have witnessed.'%

Here again, Posner's ahistoricism seems und
book implies that fundamental norms and dynamics affecting judicial conduct
remain constant. Thus, Posner relies on attitudinal research to suggest that,
even though our political parties
time, judicial commitment to such parties has remained stable.'® Posner also
suggests that, even during eras of purportedly high formalism, judicial
pragmatism continued to operate just below the surface.'*

As the next Section indicates, however, judicial norms seem more
dynami ¢ t han P o-gructeral analysisnsaggedtseA true picture of
today's courts, for exampl e, woul d have to n
who came of legal age under the Warren Court and the civil rights movement
as opposed to recent appointees who emerged alongside New Federalism and
Bush v Gore! Regardless of whether particular judges view such events
favorably or otherwise, this is one more way in which legal history is an
inextricably constitutive part of modern judicial thought.

substanti v

B. The American Judicial Tradition

G. E d wa r dhe Wihndricar Judicial Traditionffers an important
example of how attention to history improves analysis of judicial role.* Like

Posner ' Bie Anercén, Judicial Traditiore x pl ores —constraints t|
affect the performance of [appellate judges], notwithstanding their very
considerabl e power to make si®dolikeiPasrernt policy dec]|
White seeks to identify principles that affect judicial behavior generally, and
bothaut hor s agree that —[t]lhe overriding continu

108. For an example of how a canonized decision can shift judicial work, see Brad Snyder,
How the Conservatives CanonizBdbwn v. Board of Education, 52 RUTGERS L. REv. 383, 493

(200BrQwrt (s— pl ace i n the wupper canon, however, could not |
acquiescence of conservatives. The highest form of canonization is bestowed upon a Supreme
Court precedent when its perceivedopponents refuse to disagree with it. Beg

nominees in 1971, that is precisely what happened with Brown Conservatives such as William

Rehnquist and Robert Bork, reviving a practice that dates back to the SlaughterHouse Cases

accededtoBrowrf s val i dity in order to participate in the mainst
109. POSNER, supranote 3, at 20-22.
110. Id. a't 261 ( nomagmatisty strain Hhe age of classic American legal

formali s m . . . from 1886 to 1937.01 (emphasis added)) .

111. 531 U.S. 98 (2000). Posner gives a hint of this perspective when he describes, in
aaguably unstated autobiography, —how sophisticated peopl
Vietnam War in the late 1960s and early 1970s; some with horror, fearing social disintegration;
others withexh i | ar ati on, hopi ng f orPosNer,asupsmifote 8, at87t i ve soci al c hanc
101.

112. WHITE, supranote 8.
113. Id. at viii.
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judges . . . has been the belief that judges . . . may not legitimately equate their

interpretations of lawwitht hei r i deol o§% cal preferences. |
Despite such common goals, the substance of

coul d hardly be more different. Unl i ke Posn:

judicial labor markets, White portrays several dozen judges in legal-

biographic a | essays that document fedtures of Amer

White thus illuminates how American judges think by describing how they
have thought in the past.**®

White‘s book incorporates tupre’aspects of | e
and two points especially exemplify the value of historical perspective in
analyzing judicial conduct. First, White's a

predominantly a story of intellectual and operational change. Second, such
changes are rendered complex because they blend individual experience and
cultural history.

To describe judicial change as a matter of historical fact, White starts with
Chief Justice Marshall"™® Whi t e describes Marshall‘s tenure
novel but persistent themes of federal judicial power: a tension between judicial
independence and accountability, a sophisticated relationship between judging
and politics, and a balance between individua
restraints on their conduct.**® The assertion that these issues of judicial role
were unappreciated before Marshall raises the possibility that subsequent
judges might also confront novel i ssues in di
book explains how that possibility has been realized over time.

White categorizes judicial history under several headings. He claims, for
example, that early nineteenth-c ent ury judges tended to apply
t heor yll B Compined giih megublican political theory, judicial

114. Id.; cf. POSNER, supranote 3, at 362.

115. WHITE, supranote 8, at 3 (—[T]lradition is here being examin:¢
individual and group portraits of leading judges. The portraits are not intended to be complete or
definitive. They stress themes and traits | found central to an understanding of the subjects and
their times; they seek to capture essences. The book, then, is intended to communicate on varying
levels of abstraction and concreteness, some levels involving broad generalizations about the
judicial role in American history and others involving anecdotal or analytical comments on the life
and work of a particular judge. ll).

116. Cf. WHITE, supra note 8, at 4 7 2rocdss—ef making h .e. depisions the
independence of the judiciary will continue to manifest itself individually, unless the future of
appellate judging in America differs markedly from the past. Personal skills of persuasion and
expression can affect the content of a decision and can give an opinion a more secure place in
history. The influence of a person in a leadership position at a given time can make subtle
alterations in the course of legal development . . . . In that context individual presences will
continue to make themselves felt. ).

117. See supr®art IL.A.

118. WHITE, supranote 8, at 9-36; see alsaG. EDWARD WHITE, THE MARSHALL COURT
AND CULTURAL CHANGE, 1815-1835 (1991).

119.  WHITE, supranote 8, at viii-xx.

120. Id.at123.
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decisions in this era rested upon an essentialized legal reality, which was
thought to capture timeless concepts of justice and fairness.*** During this

period, the | aw was the | aw, —oracul arl

was enough to solve or occlude what would today be called problems of
judicial lawma ki ng*‘ s ' eAg th¢ iwentieth ycentury undermined
oracular judicial theories, arguments about institutional competence emerged to
explain when judges may properly make law."® Chief among these
jurisprudential theories were the legal process movement, and arguments that
—cmamuwer majoritarianlil judici al deci
they reinforced rights-based democracy.'®* Finally, White states that analysis of
institutional competence faded in the late twentieth century, and that juridical
thinking was reoriented between advocates of interpretive purification (e.g.,
textualism or originalism) and proponents of purposive legal flexibility." For
White, this last development is a modernist reprise of efforts to anchor judicial
functionindebat es about | aw®s essenti al
Al though some aspects of White*
debate,"?’ his theme of methodological and ideological change in federal courts
is irrefutable. While the structure of federal courts has been transformed, so
have basic legal and political presuppositions, and so have orthodox judicial

121. Id. at 15-16 (discussing the concept of inalienable natural rights, and analyzing
crcumstances under which Marshall's Court

S i

j udg e

ons wer e (

natur e.
categorica

S

mi ght
122. Idat 34 (—Since the | aw was discoverable

_&red, "’ t he idiosyncrasies of individual

principles. Politics in the narrow partisan sense was thus incompatible with judging, and
consequently a tyrannical judiciary was not to be feared, for judges could only follow the laws,

and the people could change their content.

123. Id. at 183 (discussing how two jurisprudential perspectives emerged in the twentieth

perspective emphasized internal pressures and limitations on judges, such as irrationality and bias,
while the second emphasized institutional limitations).

124. Id.; David Cole, No Reason to Believe: Radical Skepticism, Emergency Power, and

Conditutional Constrainf 75 U. CHi. L. REv. 1329, 1348 (2008) (book review) (discussing John
Hart Ely's argument that constitutionall
justify judicial intervention). See generallyWilliam N. Eskridge, Jr. & Philip P. Frickey, The
Making of the Legal Proces$07 Harv. L. REv. 2031 (1994) (tracing the development of the
legal process and its themes through the twentieth century).

125.  WHITE, supranote 8, at 410 (noting that the main focus of the Rehnquist Court was
constitutional interpretation, particularly involving the applications and limitations of textualism
and originalism on judicial decision-making).

y

judges

) .

century and helped define | aw as a process,

granted

rat her

preserve
and,

as m
wer e

t han

right:

126. I1d.at410-11 ( —Bot h [originalists and mmgporiginalists] mi

the older idea of foundational constraints on judges as interpreters that had been associated with
oracularjuris prudence. II') .

127. E.g. John Phillip Reid, Commentary, Beneath the Titans’0 N.Y.U. L. REv. 653
(1995) (questioning whether judicial biographers—White included—have a tendency to humanize

thejulges by inferring too much about a judge's

opinions); Henry J. Abraham, Book Review, 63 VA. L. REv. 687, 690-91 (1977) (stating that
White‘s blend of narration and Dbfalotg praveptiey

exi stence of —the American Judici al Tradition, Il or

’

personalit)

whil e explana

to fu
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methods.’”® Most i mportantly, it is only White‘s ai
history that makes such observations about judicial thought possible.

A second featanrlk ofplWirigdse sotw only —what i
tools are best suited to &rbadlsypwhatngll model s of

materials compose and influence such models. Once dynamic changes in
judicial attitudes and conduct are admitted as fact, it becomes correspondingly
important to consider how such changes come about.
White does not explicitly list sources of judicial transformation, but his
book yields complex examples of the phenomen
biographical sketches sometimes elevates his st o r persosal dimension; thus,
the creation of American judicial role is accompanied by repeated reference to
Marshall ‘s tal Envtet ek nex mertiheinscecont ext, Whi
avoids espousing any great-man theory of judicial behavior. Marshall is
described as a historically situated human being who is subject to and also

embodi es —cul tur al i mperatives of time and pl ac
withi n  pr escr i b'eWhite cthusa explaimd the. dkpectations of
contemporary elites as setting i nt er nal and external standard

work, which guided his Court toward certain patterns of opinion writing, and
also toward certain substantive results.**

White's analysis of the twentieth century’
analysis of judicial role is even less personal in nature. For although Justices
Holmes and Brandeis were surely important to judicial transitions in their day,
White explains these judges' success within a
cultural transition.”® Similar stories could be told about Justices Brennan or
Scalia with respect to |l ater jurisprudence c¢
and modern legalism.™1 ndeed, the most interesting featur

128. SeeCraig Green, Erie and Problems of Constitutional Structu8® CALIF. L. REv.
661, 688-92 (2008) (discussing changes to the structure of American federalism, particularly with
respect to the separation of powers, judicial policymaking, and the concept of federal
common law).

129. PoOSNER, supranote 3, at 15.

130. SeeWHITE, supranote 8, at 1215, 26-27, 34.

131. Id.at6.
132. Idat 34 (—It was Marshall ‘s supreme mastery of the
his time that gave his admittedly partisan results their unassailable qua | i tidyath )35 ( —Rhet ori c,

in a judicial opinion, had . . . a dual function: that of interpreting the law and that of justifying the
exercise of the judicial function in a politically independent manner. But rhetoric necessitated an

audience, and . . . . [i]mplicit in Marshall'®'s blueprint for the Am
of violent public reaction against the implications of a
133. Id. at 149-51.
134. Seege.g, Steven R. Greenberger,J usti ce Scali ads DuppliedProcess Traditior

to Territorial Jurisdiction: The lllusion of Adjudication Without Judgmed® B.C. L. REv. 981,

985 (1992) ( naoltiian‘gs —+Jnucsrteiacsei nc rol e as the precipitator
transformation from | i ber aThe Coostitwtional Catechismtofi v el ) ; George K
Antonin Scalia99 YaLE L.J. 1297 (1990); Robert F. Williams, Justice Brennan, The New Jersey

Supreme Court, and State Constitutions: The Evolution of a State Constitutional Const9ence

RUTGERs LJ. 7 6 3, 786 (1998) (tracing Brennan‘s evolution as
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is the synthetic interaction of individual fact and cultural reality. At any point in

time, particular judges differ from one another, and they do not always mimic

preexisting norms and expectations of professional conduct.*® Yet judges are

both products and consti t ue ndysmico f any era‘“s
interaction—whi ch Posner ' s beisalkoreglemgnéafanp pr eci at es
description of judicial thought and behavior.**®

Il
THE SUPREME COURT IS A HISTORICAL COURT

The most provocative and perhaps important
concetnhis description of the Supren®& Court as a u
With that label, Posner does not mean only that the Court decides politically
important cases, or that such rulings are significant to the political arena.*®
Posner c¢ | ai mscongtitatenal decidiors th&neelves dre' palitical
rather than legal.’® Thus, although Posner views American judges as
—prsedaeaedl pragmati st s, he sees Supreme Court
al | ; they are instead —pondinglyweakeael j udges, I whec
entitlement even to life tenure.*

experience shaped his career on the Supreme Court, including hissupporto f a —| ohMghcasel oad

discretionll system and participation in key civil rights ¢
135. Cf. WHITE, supranote 8, at 317 (exploring, tidudgea chapter entit]l

William O. Douglas and the Ambiguities of Individuality

cavalierly abusing and discarding legal authorities reveals any broader truths about judges as
rebellious ideologues).

136. See infraPart IlI.

137. SeePosNER, supranote 3, at 151 (noting speci al features of t
docket that onlaiktei d¢ dd.at36%6ud tyllJ@af hpe case for term I imits for
Court Justices is stronger than that for judges of the lower federal courts. If | am right that it is a
political court, the absence of term limits is an affront to democratic theory; conferring life tenure
on politicians is pfdTDuped] y]tundeemsrahat. t heg consequen
Justices are interested in are mainly political consequences, though they are reluctant to
acknowledge this, perhaps even to themselves.ll ) .

138. See ida't 271 (—The more the Court is seen as preocc
constitutional cases, the more it looks like a political body exercising discretion comparable in
breadth to tha t of a liegiestl a2 12 e(#+And [the Court exercises mor
decides constitutional cases that deal with fundamental issues, which] are political issues: issues
about political governance, political values, political rights, and politica |  p o W.atr374479. ;

139. Posner does not set forth any detailed theory to di
he does argue that any constitution tends to deal with fundamental issues, which arouse emotions,
and that such —emotion can defl ecldaprfddges from di spassio

140. Id.at159;id.at 269 (—Justices of t heheildtheysate Supr eme Court,
deciding issues of const it ud. at2/d (@ntourdgiagweaders. . . are politi
—t o accept the Court ' s ida &7/ (ugdesting that teeupemheat i ve characterl
Court‘s constitut-Hoawlli kedddsttiowigt2yal()erAnetonast i tuti onal coL
composed of unelected, life-tenured judges, guided . . . only by a very old and . . . very vague
constitution . . . is bound to be a powerful political organ unless . . . they manage somehow to
behave like other judges. But how can theywhen with so little guidance from the Constitution
they are asked to resolve issues ofidatieat political S
(asserting the Court‘s —inescapably political character/l

h
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This Part uses Posner‘'s view of the Court t
ahistorical approach. Wi thout pursuing the fu
consider three of his arguments, concerning the binding nature of Supreme
Court precedent, the practical effect of hiring law clerks, and the significance of
—j udici al conscience.l I n eachHasedcont ext, Posn
methodology seems to drive him toward seemingly dubious conclusions. Such
examples illustrate how ignoring judicial history can lead even brilliant
commentators to stress judicial trivialities and miss what is most important.

First, Posner cl ai ms t hat t he Supr eme Co
pr ec e ehisiscodsistentwith Posner ‘s broader view that pr
legalism lack intrinsic importance to legal decisions.'** Insofar as such
backward-looking elements can be separated from forward-looking
pragmatism,**® Posner values legalism and stare decisis only as strategies to
achieve external goals like avoiding reversal or gaining promotion.'*

Consistent with his focus on judicial structure and incentives, Posner notes that
the Supreme Court has hardly any external constraints on its decisions, and he
concl udes trhletancetobverrul€it degisioris must therefore be
—prudential rather “XtifleedPosuder describes ggd by the | aw. |
Supreme Court decisions as no more inherently authoritative than law review
articles.*® Authors and editors of such articles must be shocked at this

comparison, which dramatic a |l | y captures Posner ' s view t hi
decisions have only pragmaticaut hor i ty and val ue. I f true, Pos
that our highest court is —neverll bound by pt

Althoughot her parts of Posner's bobdblnexceedmglygni ze t hat the t
—spp € r vy wdoat 93,,hdl never defines the epithet in his critique of the Supreme Court. It
seems clear that Posner seeks ctad Idijutdign qgi §hr otmheo t Hilepr em

feder al appell ate courts —pragmaticl judging. Yet Posner
for that making that distinction.

141. Id. at 285; see idat 275 (claiming t hat Supreme Court precedent —i s not
and that the Cour talwayshralsi kae cohtoh ecre torfi bwhneatlhse,r -0 f ol |l ow a
(emphasis added)).

142. Cf. supraPart I1.A.1 (discussing history as a source of legalist authority).
143. See supr®art .A.2.b.

144, See supraP ar t I . A. 2 ( di s csie sfsconstrgined Bagnatiem); © s analy
POSNER, supranote 3, at 132 (—Emphasis on following rules as the c
is a reason to expect a career jiddtildd n@imgy t o be | egali st

that federal district judges are influenced by backlogs and reversal rates); id.at 145 ( —Our judges
are strongly motivated to adhere to precedent . . . to encourage adherence to the precedents they

create [and] . . .t oalsd unchmaitably propoged that thev@ourtkmsb a d s . Il ) . Posner
adhere to prior decisions —lest the public tumble to t
constitutional law that the Supreme Court has erected upon the defenseless text of the
Consti tduat27®@ H. It hat were among the Court's goal s, it see
readers have not been fooled.
145. POSNER, supra note 3, at 275. Given PoshHaeasrthdsedinvi ew of I egal i sr
pragmatic consequences, his dichotomy between —prudencel
146. Id.(— I f the Court follows a precedent because it ag

independent force . . . any more than a law review article that the Court happened to agree with
woul d have authority.|I).
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legalism a n d hi st aance ‘fos judgial glatision-ma k i n g . Posner ' s
claims are at best unproved, however, and some of them seem quite
exaggerated.
A practical problem with Posner‘®s argument

preoccupation with the tiny fraction of Supreme Court cases that receive oral
argument and published opinions.**” The Court each year denies thousands of
petitions for certiorari, and many of these are rebuffed precisely because such
cases are controlled by existing precedent.'*® For the bulk of Supreme Court
cases, which never see full argument or written opinions, precedent frequently
seems operative and decisive.
For Posner to use exceptional cases where certiorari is granted as proof
t hat Supreme Conmevetl pPi eade cdgn thdhe rame emi st ak e .
cases that demand full argument and opinion, there often is no controlling
authority, or state or federal courts have misconstrued binding precedents.**

On the other hand, if Posner‘s structural ane
were correct, t hen the Justices' | awl essness might n o
edge.*That is, if —political judgesl were struc

in exceptional cases when certiorari is granted, precedent should be no more
important in ordinary cases where certiorari is denied.*
As a matter of fact, precedent seems to carry weight in many Supreme
Court decisions, and it matters little whether such legalistic force is called
—prudential l rat he r'™ Bvéninoaseswierecertiararie d by the | aw
is granted, attorneys almost always discuss prior decisions, Justices ask
questions about them, and final opinions offer detailed interpretations of

147. Cf. Levi, supranote 5, at 180004 (cri t i ci zi ng Posner‘s lack of attentio
majority of cases| in the courts of appeal s, which are
typically involve minimal controversy or disagreement).

148. SeeEUGENE GRESSMAN ET AL., SUPREME COURT PRACTICE 236—37 (9th ed. 2007)

(reporting that for the 2004 Term, the Supreme Court denied more than seven thousand petitions

for certiorari). Other reasons for denying certiorari include: absence of conflict among courts of

appeals or state courts of last resort; absence of need for Supreme Court to exercise supervisory

authority; lack of important question of federal law, whether already or need not be addressed by

Supreme Court. SeeSup. Ct. R. 10. Additiona | | vy , certiorari —wil/ be granted onl
reashhns. |

149. GRESSMAN ET AL., supranote 148, at 241, 253.

150. Another part of the Cour t-knmvn, coocarns eades, which may be |

where certiorari is granted, but the case is remanded without oral argument or full opinions. E.g,
id. at 250 (stating that when court of appeals fails to apply controlling precedent, Supreme Court
will grant certiorari and reverse without argument or merits briefing, in the form of a per curiam
opinion). The Court often uses this disposition precisely in order to enforce the precedential effect
of some case that has been recently decided. See id at 251 (noting Supreme Court practice of
granting certiorari and reversing lower court in light of its own intervening decision).

151. To be c | e a rertiorari practiccQoauvariegatesl set, and some caseare
certainly granted and denied without regard for prior precedent; indeed, some cases may even be
granted or denied for reasons that Posner would call —po
not —all cases. |

152. SeePosNER, supranote 3, at 275 (drawing this distinction).
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precedent—as happens in many other courts. Posner might respond that all
apparent precedential interest by the Justices and lawyers is just fig-leafing,
unintelligence, window dressing, or red herrings to cover up whatever is really
happening at the Court. Without further evidence, however, skepticism of such
insinuations seems apt.
Of course Posner is right that the Supreme Court can overrule or
eviscerate its own prior decisions, but other courts can reverse their precedents
as well. For example, the Seventh Circuit can overrule any of its prior decisions
by sitting en banc, but that does not imply that the SeventhCi r cuit is —neverl
bound by its own precedents.”* As wi t h ot her tribunals, the Su
unquestioned power to overturn precedents says nothing about the power of
precedents that are not overturned.
Likewise, the fact that cases argued in the Supreme Court seldom involve
simple application of prior precedents or authoritative texts does not imply
nonprecedential lawlessness. On the contrary, this is what certiorari procedures
aim to produce: a docket of exceptionally difficult and important cases where
extant law seems indeterminate or unclear.*** Other American courts also hear
extremely difficult cases, though with much lower frequency, and the Supreme
Court conserves its scarce resources to decide dozens of these cases each
term.™
Posner certainly understands these realities of Supreme Court practice, but
his resistance to historicized legalism hides their importance.'*® Different courts
have different views of stare decisis, no court is fully consistent in applying its
rules on the subject, and one might argue that the Supreme Court does worse
than most—partly due to its docket and its nine-person membership.™’ Yet
Posner goes too far to suggest that precedent
unlike other federal courts. Hi st or y‘ s ¢ | aity mms deeper thae g a | aut hor

153. Judicial practice concerning published opinions and en banc hearings even proffer
rough analogies to the Sup®&eemg ArQw DrHellman, certi or ar i proc
Getting it Right: Panel Error and the En Banc Process in the Ninth Circuit Court of Ap8#als
U.C. Davis L. REv. 425, 462-63 (2000); see alsdep. R. App.P.35(a) ( —An en banc hearing
ordinarily will not be ordered unless: (1) en banc consideration is necessary to secure or maintain
uni formity of the court ‘s nticead aresincladedsthe fiercentagd nde e d , if deni al
of Supreme Court precedents that are overruled in any given year may be remarkably small.

154. Readers will note that certiorari-stage practice and procedures operate in tandem to
screen less difficult cases away from the Court. Some litigants will make decisions about whether
to seek certiorari with an eye to the high standards that the Court applies in granting it; thus, even

the universe of petitions for certi or ar i may be of greater difficulty than i:
dockets.
155, I't seems very odd for Posner to characterize the Co

to a flame. PosNER, supranote 3, at 271. The Court seeks out difficult cases, not because the
Justices are political simpletons, but because deciding such cases is one important part of the
Court‘®s job.

156. SeePosNER, supranote 3, at 247-48; supranotes 75—76 and accompanying text.

157. See eg., Christopher J. Peters, Foolish Consistency: On Equality, Integrity, and
Justice in Stare Decisjsl05 YALE L.J. 2031, 2035-38 (1996).
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any particular <court or l evel of

commitment to historical authority guards against instability and arbitrar-
158

appell ate

r

iness.”™ One may criticize specific Court decisions for inadequately respecting
prior precedents—this is a cottage industry among legal academics. Yet
particu | ar —mi s Suprkme €olirt atd pthett cburs in failing to follow
precedent are exceptions that prove the rule. History and legalism retain
apparent force even fora Courtth a t , under Posner‘s structural 3
be thoroughly |l iberated and —political .l

A second example of Posner® dasedverreliance o
analysis to undercut the Supreme Court‘s | eg
hiring law clerks. I n Posner ‘s view, —[ t]here is al most
reall y skilll ful l egal anal yst cannot cover wi t
talented | aw clerks allow any member of the C
position in a particular case might seem t o be, I t o —wi thout i ftin

touching the computer keyboard, but merely by whistling for his law clerks,
assure himself that he can defend whatever position he wants to take with

enough professional pan®®drercldincthdd eep the cr

¢

cl erks increased role in drafti
thus concludes that —t]he more
clerks),themor e sway the propensti®y can

To be fair, Posner includes law clerks as one of many factors that have
made the Supreme Court political. Yet even from a market-structural vantage
point, Posner*
resources, thereby reducing her workload, says nothing about how the judge
will use such free time. For example, a Supreme Court Justice who has better
law clerks might spend more time studying the record, the briefs, applicable
precedents, legal history, or academic analysis. She might also give more
speeches, write more books, be a more attentive parent and spouse, or get more
sleep at night.

ng

i
opinions
Justices to decide cases bas%adhsol ely on the
that i s del

be expected

Compared to the foregoing possibilities,

with clerks use newly available time to render politicized, nonlegal judgments
seems implausible. On one hand, if Justices are eager to make politically
motivated decisions, that might be a priority for which political judges would

make time, regar dl es s tamd Onathe atherehand, paoditicala s s i s

nonlegal decisions may not take much timé” Thus, it is not clear why

158. See supr®art 11.A.1.
159. POSNER, supranote 3, at 286.

160. Id. (quoting David R. Stras, The Supreme Courtds Gatekeepers:

Clerks in the Certiord Process 85 TEX. L. REv. 947, 961-62 (2007)).
161. Id.
162. Indeed, rendering nonpolitical decisions might take some Justices more time than

political ones because the latter‘s results are more

Furthermore, although it might take some time for Justices to mask political decisions in

The

S argumenta ijsudsgee ‘isoupsrlod udtaiweed .

ti

e
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providing law clerks—or any other twentieth-century time saver—should
increase the political, nonlegalc har act er of Justices
My concern is not simply the fact that Posner exaggerates the significance
of law clerks; more interesting is how this error could happen. Here as
elsewhere, | believe that Posner overemphasizes economic analysis and
underval ues judici al hi s tiotriyc. a | Hmakdhegringi sabosner ved —p.
the present-day Supreme Court, Posner reaches for an incentive-based, cost-
benefit explanation.
By contrast, attention to our judicial past must deflate simple resource-
based analysis of judicial conduct, as the varied bendsandt wi st s of America‘ s
judicial history cannot be pinned to elegant economic charts. With the
perspective of history, law clerks are obviously insignificant in determining the
Court®s | awful or | awl ess behavior. There 1is
avoided political controversy: from Marbury, to the Second Bank, to Dred
Scott to post-Reconstruction cases, to the growth of federal general common
law, to Lochnerian due process, to court-packing, to Brown and so on.'** And
at no point in that long history is there proof that any Justice has behaved more
or less politically due to assistance with research and drafting.
Posner*'s third argument about our —politioc
Justices are uniquely unchained from internal constraints, and that in
constitutional cases they behave like ordinary politicians.'®* As Posner
expl ains, the Court‘s constitutional jurispr.
di scretion,I surrounded by cases where —poli

deci si ons.

nonpolitical r h et odrivercdocket aksw@es tlabnanpoliticas opiicasrwilli or a r i
also be difficult to write, insofar as there are no easy, prefabricated legalist answers available
under any circumstance.
163. Craig Green, An Intellectual Histoy of Judicial Activism58 EMory L.J. 1195(2009).
“Hot but t o-celiturytexareples, seleetedfat roughly twenty-year intervals, include Bush
v. Gore 531 U.S. 98 (2000) (resolving a presidential election), Roe vWade 410 U.S. 113 (1973)
(recognizing a constitutional privacy right to abortion), Brown v Bd. of Educ, 347 U.S. 483
(1954) (invalidating segregation in public elementary schools), and A.L.A. Schechter Poultry .v
United States295 U.S. 495 (1935) (invalidating part of the National Industrial Recovery Act, a
political focal point for President Roosevelt s New Deal ). The Il-eentuy regi mented nine
record would include Plessy vFerguson 163 U.S. 537 (1896) (upholding the constitutionality of
separate-but-equal Jim Crow segregation), United States .vE.C. Knight Ca, 156 U.S. 1 (1895)
(eviscerating federal power to limit perceived corporate abuse), The Civil Rights Case409 U.S.
3 (1883) (invalidating a federal prohibition of racial segregation in public accommodations and
public carriers), and of course Dred Scott vSandford 60 U.S. (19 How.) 393 (1857) (invalidating
part of the Missouri Compromi se). Against this historicese
concerning the regulation of sodomy and the execution of children, seem unexceptionally par for
the Supreme Court ‘s $PeePosidr,isgpeahote B, atS10elY, 8388 cour s e.
(di scussing t heéeaw@mcevTeéxass39 d.& 558 (2003) id. at R78-75, 296-98
(attacking Roper v Simmongb543 U.S. 551 (2005)).
164. E.g., PosNER, supranote 3, at 27475 (di scussing Court‘s disregard fo
constitutional provisions and precedent in Roper v Simmonj id. at 278 (noting emphasis on
ideology, rather than legal acumen, during confirmation hearings); id. at 281 (identifying Brown v
Board of Educatoms a —cl assic | egislative decisionl).
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determine how [ hresuch eassst Posnes ssferts that t e .
—external constraintsl on the Court* s
constraintsl a r e—excspt, tmei rotesrwitly paremteetickli gi b1l e

0

di smi ssiveness, nsetiheence svnp g runda pesi .all

Importantly, Posner does not challenge the overall legal character of
constitutional law as a field of practice.®” He instead views just the Supreme
Court as a political tribunal, even though other federal and state courts decide
many more issues of constitutional law than the High Court, with identically
spare guidance from legalist sources.’® Posner may have his own reasons to
single out the Supreme Court as
partly stem from his focus on market structure and incentives.

From a historical viewpoint, by contrast, one might view current Justices
as biographies in progress. Decades and even centuries from now, every detail

a

C

act

on

—political

of these judges' l'ives wil|l be documented

and draft opinions will be studied, as will their pre-, post-, and extra-judicial
lives.®® Evidence gathered from family, friends, colleagues, law clerks, and
practicing attorneys, will create a serviceable portrayal of what individual
Justices were like and what they did.'"

Regardless of whether the sitting Justices relish the prospect, they
understand that their conduct will be illuminated not only by the flares of
popular media but also by the slow torches of history. Like their predecessors,
some members of the current Court will be celebrated, others villainized, and
many will be forgotten.

Such historical scrutiny does not imply that Supreme Court Justices will
behave well. Their predecessors did not. What it does mean is that each
Just i ce‘'s application of dajhbed mattdr afl

165. Id. at272.

166. Id.at272, 274.

167. For an equally provocative suggestion that constitutional law is political law,
regardless of the type of court that applies it, see Goldsmith & Levinson, supra note 89. A
possible counter-argument is that the constitutional adjudication is at least as constraining as
common law decisions, which typically lack any nonjudicial text for interpretation. Constitutional
law also has the benefit of particularly abundant historical and legal scholarship interpreting the
text and the glosses that have been laid upon it.

168. SeePosNER, supranote 3, at 271 (acknowledging that Supreme Court decides fewer
constitutional cases than it did in earlier decades, implying that lower courts are increasingly
responsible for deciding constitutional issues). Lest it seem that the Supreme Court addresses only
undecided issues of law, recall once more the thousands of denials of certiorari each year.

169. Seeg e.g, Adrian Vermeule, Essay, Judicial History 108 YaLE L.J. 1311, 1311 n.2
(1999) (describing collections of Justii
personal writings, journals, and letters to friends and family). Although there is no central
repository for such material, it usually is available to the public only if the terms of its donation
allow. Id.

170. See idat 1312 & n.3 (noting that judicial papers are useful to set an opinion in the
context of its time or as source for biographical information about a particular Justice).

C
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consci

paper s,

ano

encel

nc



Green.FINAL.doc (Do Not Delete) 6/29/2010 12:35 AM

2010] HOW DO JUDGES THINK? 659
public record.*”* And especially insofar as Justices are career lawyers, they are
accustomed to high standards of professional integrity and performance.
Indeed, the most important qualification for any appointed Justice is being
trustworthy in exercising power properly even where immediate oversight is
impossible.
A related bi ographical aspect of modern J
suggestion that they behave like politicians: all of our current Justices were
trained and employed as judges and lawyers before they took the bench, not as
politicians or legislators.”> Upon promotion to the Supreme Court, such
individuals did not swap judicial cocoons for political wings. On the contrary,
the same habits of mind, and the same expectations about what counts as good
judging, followed each Justice to their first day at the Court, where such habits
and expectations will continue to change in response to new legal
circumstances and experiences.
In sum, every Justice has been educated about proper judicial role, has
practiced before legalist judges, was selected consistent with legalist
credentials, and will be judged by legalist commentators. Like other judges,
some Justices might buck these indirect influences on judicial behavior in order
to pursue issues of public policy, thereby acting like the bare-knuckled
politicians that P o s n e r -judicialfbehaviotdavor K envi si ons
not been typical of American judicial history, however, and the strong
influence of historical legalism helps explain why that is so.
Throughout Posner ‘s anal ysi s of t he Supr e
detachment from judicial history is clear. None of the errors discussed in this
Patare matters of i gnorance; on the contrary,
commitment to an ahistorical methodology. By understating the significance of
backward-looking legalist authority,*” obscuring the diverse course of judicial
activity throughout history,”*and i gnoring history‘s biographic
who participate in it,"” P o s n e rcription ofl teesCourt incorporates many
predictable flaws based on his antihistorical analysis.

171. SeePosNER, supranote 3, at 274 (suggestinmcelsulstarcest he—-j udi ci al
only constraints on their discretion to disregard controlling texts).
172. 1ld.at 151 (—I ndeed, it is a legitimate criticism of
political experienc e o f i t s meidndt 271 (memtisg the fectthat, ofl J)istices seated
during 2004 term, only Justice O'Connor had any el ected
173. Compare supraPart LA (disc ussi ng Posner ' s -loekmalegglsi s of backward
authority), with supra text accompanying notes 141-158 ( cr i t i ci zi ng Plesner ‘s analysis
context of Supreme Court practice).
174, Comparesuprdar t s | . B (out | i forisubggantidb changeseimthes di sr egar d
nature of judicial activity over time), with supratext accompanying note 163 (analyzing the
importance of judicial historyi n eval uating the cur)rent Supreme Court‘s be
175. Compare supraPart ILA3 ( not i ng P o semghasis sn bibgemphikally o f
derived constraints on judicial activity), with supra text accompanying notes 169-172
(highlightingb i ogr aphy*s i mportance t9 Supreme Court Justices"' |
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v
How HISTORY WILL JUDGE POSNER

Thi s Review has t hus far criticized Posn
pragmatism as ahistorically vague, and has identified foundational links
bet ween | aw and history that have exposed er
Supreme Court. By contrast, this Part concludes with two affirmative projects
concerning legal history. First, I will describe how our legal community
assembles historical examples of judicial conduct into prescriptive cultural
l'imits that judges are expected to foll ow. Se
book and judicial career function within these historicized discussions of
judicial norms.

A. Judging Judges: Judicial istory, Judicial Role

| agree with Posner about the importance of analyzing judicial behavior in
—open areasl where judges' action is unsuper
agents.'”® Unlike Posner, however, | view such analysis as more than an
intellectual enterprise. To discuss judicial behavior fosters a dialogue about the
limits of judicial role that itself serves to construct such limits and give them
force.!”” Judges often exercise discretionary power without effective oversight,
and in such circumstances, self-restraint is a necessary safeguard against
abusive behavior.”® This Section offers a positive account of how legal culture
and history compose such internal judicial limits.
What det er mi mesrsint ip epah,quesupervised aeasfcould
becaled their —judicial conscience, Il or their ul
what it means t'dRedardlessaf labely, the plincipalgdidg e . |l
for judicial behavior in open areas is not the inexorability of Posnerian markets,

176. POSNER, supranote 3, at 9; cf. Green, supranote 163, at 1222—26.

177. Such debates about judicial role could, in a broad intellectual sense, be assembled
under the headi n3peGregn supiamote E63, at H183+1200. If somre. readers
recoil at that term, however, its use is unnecessary to my substantive argument. As the text
indicates, only at i ny fraction of debates over judicial rol e exp
activism.l

178. POSNER, supranote 3,at 7892 ( —The Judge as DeVeleysi onal Legislatol
Forge Christian Coll. v. Ams. United for Separation of Church & State, Inc., 454 U.S. 464, 474

(1982) (noting that —public confidencel in the judicia
justices] do not exercise self-restraint in the utilization of our power to negative the actions of the
ot her branches. | (quoting United States v. Ri chardson,

concurr i ng)),; Trop V. Dull es, 356 U.S. 86, 119 (1958) (—[Ju
encroaching beyond its proper bounds, and not the less so since the only restraint upon it is self-

restraint. ) ; W. Va. State Bd. of Educ. V. Barnett e, 3
dissent i ng) ( -redtrain} alore linats aebitraryexertise of ourauth or i ty . . . )

179. Posner di smi sses —j udici al conscience, Il but he d o e
judges of considering themselves to be good judges instead of bad ones. Because Posner is
committed to viewing such self-p er cepti on as just one variable in judges'

function, he does not explicitly consider the conclusions that | propose. SeePosNER, supranote 3,
at 61-62.



Green.FINAL.doc (Do Not Delete) 6/29/2010 12:35 AM

2010] HOW DO JUDGES THINK? 661

but rather the soft and thick material of legal culture, as individual judges
understand and incorporate it. As we have seen, notions of judicial role are
embodied in precedent, soaked up through legal education, and reinforced or
revised by individual experience.’®® Our courts and judges are not reinvented
fresh each day to calcul ate thei
judges approach each case with the strong guiding hand of their precursors and
legal history.

Of course, history is not the only ingredient used to establish norms of
judicial role. The mere occurrence of a past event cannot determine whether
applying the past to modern circumstances would be good, bad, or irrelevant.
Brownand Dred Scotfare both part of our judicial history, but their normative
values are diametrically opposite.’®" It is only the synthesis of history with
asserted principles that yields prescriptions about what judges should and
should not do. As a possible metaphor, one might imagine normative principles
and historical examples wrapped like two cords in a rope, separable in theory
but not in function. Abstract prescriptions about how judges should act have
minimal influence without examples of comparable conduct in the past.
Likewise, the bare fact of past judicial conduct cannot determine whether
current judges should embrace or renounce such potential role models.

Many cultural discussions about judicial role are not explicitly framed as
such. Our legal community is saturated with discussions about particular
decisions and judges. Every student, professor, lawyer, and judge in the United
States has ideas about what is proper judicial conduct; and such ideas explicitly
orbit iconic decisions or judges from the past—whether the Warren Court, the
LochnerEra, New Federalism, or the School of Scalia. From one perspective,
ideas about judicial propriety are the product of legal culture and individual
judgment. Yet the application and defense of such ideas in new contexts are
also culturally constitutive, as ideas of normal judicial conduct are shared
among people and across time.

Conversations about judicial role do not yield an image of cultural
consensus, much less of unanimity. Our variegated legal community is
populated by judges, lawyers, and commentators who differ widely over how
judges do and should act. Disagreements abound, for example, over which
historical events deserve note, how historical ambiguities are reconciled, how
to determine applicable normative principles, how such principles relate to
history, and how historicized norms apply to present circumstances.

To accept history's importance
reveal a —predestinedl real ity
nonpragmatic.'®? On the contrary, vigorous debates over judicial role continue

180. See supr®arts I1.A.1, I1LA.2, 1LA3.

181. Brown v. Bd. of Educ., 347 U.S. 483 (1954); Dred Scott v. Sandford, 60 U.S. (19
How.) 393 (1857).

182. POSNER, supranote 3, at 269 ( —lI have sugg e sstinedd
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because judicial norms are flexible and change over time. Each new crop of
judges, lawyers, and scholars must learn, experience, and consider issues of
judicial role for themselves. At any point in time, certain notions of judicial
role will be dominant, others subordinate, and others mired in competitive
struggl e. The | egal community‘s wunending par
over judicial role is an under-appreciated precondition of our system of judicial
discretion within limits. Thus, if Posner were somehow to succeed in

evisceratt ng hi story‘s role in judicial anal ysi s, t

very style of —anything §oesl judging that he
Posner s book <comes closest—anio the approa

farthest from his microeconomic thesis—when it briefly compares judges to

artists. —Artists combine <craftsmanship with

displaying craftsmanship in the legalist phase of decision making and creativity

in the legislative phase. ... f* Although Posner does not see these two

professions as identical, his points of comparison are important. Posner writes

t hat —[ n]orms govern the various art genr es,

decisons—and in both cases t*heRampdrdmesoame sharft est a

are possible in both art and judging, because.... [t]here are no crucial

experiments, decisive observations, verifiable predictions, or rigorously logical
processes for adjudging either a literary work or a judicial opinion great—
nothing but the test o f %tPermams mdst significantly, Posner explains,
with characteristic reference to marginal COS
lower costs in the mental effort exerted . .. [in] obtaining distinction by hard
work and so they can be expected to work harder. The result is a tendency for
two tiers of judgestoemerge—l eaders and foll ower s. |
Despite Posner ‘s acknowl edged risk of —r o
comparing them to Shakespeare and Manet,*® his analogy to art has several
virtues compared to hi s book‘s dominant economic orient

judges to artists helpfully complicates spec
utility funct i on s, just as artists'’ creative motivat
to be pragmatists. |Il).

183. Id.at13;cf.iddat 1 (—Just how much is permitted and how [ ]
are the principal concerns of this book. ).

184. Id.at 62. Notabl vy, Posner oldgeendartistésmarehat —[ t] he compal
apt with respect to intermediate appellate judges than with respect to district judges . . . or

Supreme CourldatluG3d3.i ceWhdt the intermedi ate appellate judg
is influenceover the development of law, just as good writers influence the development of
it erladtt6édrBatcflid( —Very few [intermediate] judges besides Le
the impact on the law that the average Justice has had, even though the average quality of
Supreme Court Justices is only moderately greater than that of courts of appeals judges; it is held

down by the highly politicized character of the Supr eme
185. Id.at63.
186. Id. at 64.
187. Id. at 65; see id ( —Of cour se, there are journeyman artists
judges, but they work ashardasthemaste r s, which is |l ess true of their judici:

188. Id. at 63-65.
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This artistic comparison also acknowledges the possibility of deep normative

change, which rebuts any claim that pragmatism, legalism, or other particular

forms of judicial conduct are® —i nevitablel or
Even here, however, Posner risks misconstruing how law works. In many

fields of art—if one could generalize across such terrain—greatness is openly

linked to words I|Ii ke —creativity,II —clevernes

of al | , ' Thuspaltheugtt aytistslloften incorporate or reference past

practice, art remains free to define its relationship to the past in many ways that

law simply cannot.
Just for fun, one might imagine an artistic judge who, instead of filing

opinions at the end of an appeal, chose to produce drawings, sculptures, or

theatrical performances. Some such works might mimic the function of written

opinions by purporting to ju¥otheky or expl ain

might veer toward sheer absurdity in order to express the inadequacy of all

judicial explanations.’® These imaginary activities might or might not qualify

as great art, but there is little doubt of their worthlessness in the field of judg-

ing*One obvious reason is that, despite such a
depart too greatly from our historicized, cultural norms of judicial behavior.
Posner may thus be right that —Hol mes, Br an

examples of judges who succeeded by their example in altering the norms of

opi ni on™Butsudh figures calinot be confused with legal versions of

Van Gogh, lonesco, or Mozart. Unlike art, legal work that is openly recognized

as creative, clever, ingenious, or novel is only one step from another

deprecator y adj ect i ve ™ Simplypptrmany fiettiseohgtea at. |

are open-minded about their foundationsinways t hat America‘s greates
transformations cannot mimic.**®

189. Seesources cited supranote 15.
190. But cf Letter from Matthew Arnold to Arthur Hugh Clough (Dec. 1847/early 1848),
in THE LETTERS OF MATTHEW ARNOLD TO ARTHUR HUGH CLOUGH, at 64—65 (Howard Foster
Lowry ed. , Shakes@a&e)and Mitdd &ivdd in the atmosphere of modern feeling, had
they had the multitude of new thoughts and feelings to deal with a modern has, | think it likely the
style of each would have been far less curiousand exquisite For in a manstyle is the saying in the
best way what you have to sayfhe what you have to ssg epends on your age. | (emphasi
original)).
191. Cf. Judith Resnik, Managerial Judges96 Harv. L. REv. 374, 446-48 (1982)
(detailing the iconography of the female goddess, Justicia).
192. Cf. EUGENE IoNEsco, THE CHAIRS (1952)(suggesting in theatrical form that any
att empt to authoritatiuwvfgile)y articulate |ife‘s meaning i
193.  For a discussion about how the arts can provide an analogy for the process of judging,
see generally Stewart G. Pollock, The Art of Judging7l N.Y.U. L. Rev. 591 (1996).
194. POSNER, supranote 3, at 63.
195. Butcf.id.at12-13 ( —[ I ] nnovative judges thwihatl | enge the accep!
just as innovative artists challenge the accepted standards of their arts. As there are no fixed,
incontestable criteria of artistic excellence, so there are no fixed, incontestable criteria of judicial
excellence. And in law as in art, the innovators have the greater influence on the evolution of their
field. ).
196. SeeErie R.R. Co. v. Tompkins, 304 U.S. 64, 78-80 (1938) (overruling Swift v Tyson
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Without pursuing the artistic analogy any farther, it may at least be clear
that norms governing judicial conduct are cultural in nature, are freighted with
historicized conservatism, and yet can change over time. The factors separating
good judges from bad ones are not only complex, they are also fiercely
contested throughout the legal community. It is vital that they remain so.

B. Judge Posner: Hero or Heretic?

By way of brief conclusion,lconsi der one part of Posner ' s
not connected to his microeconomic theory of constrained pragmatism, and
whose relevance may only now be clear. Mi xed
labor markets and structural incentives is a significant quantity of doctrinal
debate over Supreme Court case law. For example, Posner dislikes Roper v
Simmons Booker v United StatesLawrence v Texas and the Seattle School
District case;*’ he appreciates Zelman v SimmonsHarris, Eldred v Ashcroft
and the Ten Commandments cases;"® and he is ambivalent about Kelo v City
of New London®™ Posner likewise celebrates several judges as heroes,
including Holmes, Learned Hand, and Henry Friendly, while voicing a more
negative impression of four current Justices.*

as —_unconst it utwenbyaht Coatsos therpitedi States which no fapse of
ti me or respectable array of opiniBak&¥hteul d make us hesi
Taxicab & Transfer Cov. Brown & Yellow Taxicab & Transfer Ca276 U.S. 518, 533 (1928)

(Holmes, J., dissenting)); Marbury v. Madison, 5 U.S. (1 Cranch) 137, 176-78 (1803)

(emphasizi ng t he Constitution‘s immutability and its supremac
197. SeePosNER, supranote 3, at 290-92 (citing United States .vBooker 534 U.S. 220

(2005)as an example of the Supreme Court's lack of judicie

constitutional chal |l enge t ho wedghbughtidcomsistenewitt enci ng gui del i ne

a reasonable understandi ng o f t he Si xdtah310Ald ériticizimg opinibng in

Lawrence v Texas 539 U.S. 558 (2003), and Roper v Simmong543 U.S. 551 (2005), as

—mak[ing] only | i mit eidion[d fnfconventiosal l¢gad mag eouabdsi[t Aaef dec
—shap[ing] the destiny of the count higgandi n accordance wif
mo r a | id. &t $1B-)14;(declaring Parents Involved in Cmty. Sch.Seattle SchDist. No. 1, 55

UsS. 701, (2007), an —[ a]l cti vi st and wunpragmaticl deci sion, whi ch
interrupted a social experiment on legalist grounds without considering the likely consequences of
its interventionl).

198. See idat 312-13 (celebrating Zelman v SimmonsHarris, 536 U.S. 639 (2002), as an
example of the Court as political and pragmatic because the Court permitted the use of public
monies for private school tui ti @mthe Caurtiaouide r s , noting —the
have determined [the prog r a m* s ] validity bef or ed at3h8gnoteigy st ems went i nto
that in Eldred v Ashcroft 537 U.S. 186 (2003), the Court lacked intellectual tools necessary for
determining how long copyrights should last and, therefore, appropriately upheld extension of
term); id. at 320-23 (discussing opinions in Ten Commandments Cases and noting that

—[ cl]ompromise is the essence of democratic politics and
indeterminatelegalguest i ons charged with political passionl).

199. Seeidat 319 ( —[ Relomay bemregmatidalty defensible, but the Court
articulated no pragmatic defense. ).

200. POSNER, supranote 3, at 161 (—Even apart from exceptionally
Holmes, Brandeis, Learned Hand, and Henry Friendly, who performed with distinction well into
their 80s . . . ). Current criticism is ofSeeHdmtnnedy, Roberts, I

310-11 (portraying Justice Kennedy as a fig leafing ideologue); id. at 81 (stating that Justice
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Why would Posner write such passionate and sometimes polemical
comment ary? He does not, for exampl e, evaluate
benef i ts to illustrate that pragmatic judging |
doctrinal analysis thus adds almost nothing t o hi s —ptbesrétit i ve deci si on
accountll of judicial behavior, which is cast
social science.?”* Furthermore, if Posner is correct that constrained pragmatism
is inevitable and ubiquitous, his unflattering descriptions of judicial errors seem
confusing. Why bother?

By contrast, if constrained pragmatism is not predestined to succeed and is

nota matter of microeconomic necessity, t hen Pc
as an ordinary fight tdoisiod & fudicialdolePosner ‘s own
From this viewpoint, Posner‘'s efforts to desc

and bad judges, might be seen as his own, unacknowledged participation in the
historicized cultural discussions of judicial role described supra®®
As a matter of history, it may have once seemed that judicial pragmatism
was on a fast track toward inevitable domination. Posner wrote his remarkable
Economic Analysis of Laim 1973, amidst the powerful first generation of law
and economics scholarship.2®® Eight years later, Posner was a Seventh Circuit
judge, with a distinct possibility of further promotion based on his talents,
credentials, and judicial performance.?** Yet history took a different turn. From
Scalia‘s Supreme Cour theSehgobobLiegalismhesnt t o t he pr e
become more potent and more prevalent than Posner could have imagined

Roberts*s confirmation test i monfipaticheroceedingsd t he Supr eme Cou
id. at 104 (—[B]J]ad faith as the deni al of freedom to cho
respons i bi |l ity. . . . An exampl Activedibedyu.si Jidcak Breyer ‘s claim
3-31 (calling Srcoamhiime ntoulregmdsitstp judgel with all the ne
comes with it).

201. Iddat 6 (—[ T] he mode of the book is scholarly rather
it resembles my bookonthe r egul ati on dafats ex ulatli tfyee.l .a .cerlt)a;in awkwar
in talking about judges, especially appellate judges (my main concern), because | am one.

Biographies are more reliable than autobiographies, and cats are not consulted on the principles of
feline psychology. I)

202. SeesuprdP ar t . A, Posner attempts to create a defini
drawing a distinction between the good judge practicing judicial modesty and the bad or
—aggr es s iGomparg Roshig,esupra note 3, at 28788 ( —Judi ci al- modesty or sel
restraint, understood as the rejection of judicial activism in the sense of judicial aggrandizement at

the expense of theot her branches of government, iwthnot a | egalist i
id.at286-87 ( def i ni ng —a ggudgess—eixwea njdjd oeggll the Court‘s authorit.y
to that of the other braches of iciglongdestyimmtent I ) . He conti ni

the order of the das29%.n the Supreme Court .|

203. Guido Calabresi, Some Thoughts on Risk Distribution and the Law of To0t& ALE
L.J. 499 (1961); R. H. Coase, TheProblem of Social Cos8J.L. & Econ. 1 (1960).

204. Cf. Choi & Gulati, supranote 2, at 42 (—We would assert t hat knowi
propensity to work hard, ability to write high-quality opinions, and willingness to stand up to
colleagues are all important for the assessment of judicial merit. Because Posner does so much
better on mo s t of t hose measur es t han everyone el se, v
President * s short | ist.|lI).
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when his judicial career began> No matt er what Posner‘s book sce

learned through experience that constrained pragmatism is not an inevitability

that will happen on its own. Like any other theory of judicial behavior,

pragmatism must be fought for in the arena of legal culture, and Posner has

taken the field as pragmat sm‘'s sometimes rel
Posner ' sjudeil Bdvacacynot dedcriptive sociology, mark the

deepest significance of his scholarship about judicial behavior. From this

perspecti ve, Posner ' s undervaluation of histo
—predestinedl incentives are just nipping at
future advoc at e s and critics of judicial pragmat i ¢

aversion to history, and his exaggeration of materialist incentives, to address
the important questions about judicial role that Posner has vigorously raised,
but has not successfully answered.
Fifty years from now, Posner will have his own chapter in some successor
t o WhThe Amescan Judicial TraditionAlongside objective details of
Posner's pyrotechnic success as a scholar and
might describe Posner as a visionary, who held the consequentialist line during
thetwenty-f i r st century and helped to defuse the S
growth. Or it might say the opposite, that Posner was an intellectual giant
whose dogged commitment to law and economics led him to theories of
judicial pragmatism that were too mushy for his successors to accept.
This Review has firmly avoided drawing substantive conclusions about
the merits of Posnerian judging. Instead, | have stressed the methodological
point that, without greater attention to history, it is impossible to defend,
criticize, or even define standards of judicial conduct, including Posnerian
pragmati s m. Future generations wil/l make their o\
theories of judging; all that is currently certain is that, in doing so, they will
look to the past.

205.  William N. Eskridge, Jr., Textualism, The Unknown Ideal® MicH. L. REv. 1509,
1514 (1998) (reviewing ANTONIN SCALIA, A MATTER OF INTERPRETATION: FEDERAL COURTS
AND THE Law ( 1 997) ) (—[ T] he new isedingtanda bublis relatitma s been agenda
hit. ).

206. | say —reluctantl only be use Posner somet i mes e
constrained pragmatism. See, e.g, POSNER, supranote 3, at 6 (—[ Thi s] book emphasizes |
rather than normative analysis—wh at judges do, no what they should do. II').



