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Assembly-Line Justice: 
A Review of Operation Streamline 

Joanna Jacobbi LydgateÀ 

INTRODUCTION 

Every day, up to eighty migrants appear before a magistrate judge in the 

federal district courthouse in the border town of Del Rio, Texas. Most are from 

Mexico, though a few have made the trip to the U.S.-Mexico border from Cent-

ral America. Apprehended by the U.S. Border Patrol, these migrants have spent 

as long as two weeks waiting in the nearby county jail to see a judge. Two days 

a week, the Del Rio Federal Public Defenderôs Office provides representation 

to the migrants. On the other three days, the court appoints one attorney in 

private practice to represent the entire group. That lawyer has generally visited 

the jail and conducted as many as eighty client interviews in one day.  

The defendants enter the courtroom in handcuffs and leg irons. Through 

headphones, they listen to a court interpreter translate into Spanish a plea 

agreement and the criminal charges against them. The judge asks the migrants, 
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as a group, whether they understand those charges, whether they are satisfied 

with their legal representation, and whether their plea is voluntary. In unison, 

they respond, ñSí.ò Then, one by one, the judge asks each defendant how he 

pleads. Almost invariably, the answer is ñculpableòðguilty. After each 

defendant enters his guilty plea, an attorney for the U.S. Border Patrol reads the 

factual basis for that plea. ñOn August 15, 2009, Mr. Javier Garcia Hernandez, 

who is a native and citizen of Mexico, did enter the United States illegally near 

Eagle Pass, Texas, by wading across the Rio Grande River.ò
1
 The entire 

process usually takes just one to two hours. 

Five days a week, every week of the year, a version of this scene plays out 

in eight of the eleven federal district courthouses located along the U.S.-

Mexico border.
2
 

*  * *  

Between 2002 and 2008, magistrate judges along the U.S.-Mexico border 

saw their misdemeanor immigration caseloads more than quadruple. During 

that period, criminal prosecutions of petty immigration-related offenses
3
 

increased by more than 330 percent in the federal district courts along the 

border, from 12,411 cases
4
 per year to 53,697.

5
 Those caseloads continue to 

rise.
6
 During the same six-year period in the border district courts, felony alien  

smuggling prosecutions grew at a comparatively sluggish rate,
7
 and drug 

 

1. I have used a fictitious name and date in this example. 

2. The federal districts along the U.S-Mexico border are the Southern District of California, 

the District of Arizona, the District of New Mexico, the Western District of Texas, and the 

Southern District of Texas. The courthouses are located in San Diego, California; El Centro, 

California; Yuma, Arizona; Tucson, Arizona; Las Cruces, New Mexico; El Paso, Texas; Alpine, 

Texas; Del Rio, Texas; Laredo, Texas; McAllen, Texas; and Brownsville, Texas.  

3. Petty offenses are misdemeanors with a maximum sentence of no more than six months. 

Petty immigration-related offenses are almost exclusively prosecutions under 8 U.S.C. § 1325 for 

first-time improper entry into the United States. See 8 U.S.C. § 1325 (2006). 

4. ,

342 tbl.M-2 (2002), available at 

http://www.uscourts.gov/judbus2002/appendices/m02sep02.pdf.  

5. ,

 361 tbl.M-2 (2009), available at 

http://www.uscourts.gov/judbus2008/appendices/M02Sep08.pdf. At least some of this increase in 

prosecutions may be due to improved reporting by the U.S. Attorneyôs Office, but the Department 

of Justice has not clarified exactly what effect that reporting has had. See, e.g., Spencer S. Hsu, 

Immigration Prosecutions Hit New High, , June 2, 2008, at A1. 

6.  In 2009, there were 54,788 petty immigration prosecutions in the border district courts. 

,

 356 tbl.M-2 (2010), available at 

http://www.uscourts.gov/judbus2009/appendices/M02Sep09.pdf. 

7.  Transactional Records Access Clearinghouse, Federal Criminal Enforcement: Going 

Deeper (2009), http://tracfed.syr.edu/index/cri/cri_godeep_index_pros.html (search by fiscal year, 

district, lead charge (title and section), and prosecutions filed; pull annual 8 U.S.C. § 1324 

prosecutions for 2002ï2008 for each border district (Southern District of California, District of 

Arizona, District of New Mexico, Western District of Texas, and Southern District of Texas); add 

results together) (results on file with author). Alien smuggling prosecutions under 8 U.S.C. § 1324 
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prosecutions steadily declined.
8
  

Skyrocketing petty immigration prosecutions would seem to suggest a 

recent surge of migrants attempting to cross the U.S.-Mexico border, but there 

has been no such surge. The U.S. Border Patrol reports that its apprehensions 

have been declining since 2005.
9
 Rather, the increased misdemeanor caseload 

in the border district courts is largely the result of a set of zero-tolerance 

immigration enforcement programs that the Bush administration introduced. 

The first of these programs began in Del Rio, Texas, in 2005, and the 

Department of Homeland Security (DHS)
10

 has since implemented similar 

programs in Yuma, Arizona; Tucson, Arizona; Las Cruces, New Mexico; El 

Paso, Texas; Laredo, Texas; Brownsville, Texas; and McAllen, Texas.
11

 Zero-

tolerance programs thus currently exist in some form in six of the nine Border 

Patrol sectors
12
ðor four of the five federal judicial districts

13
ðalong the  

 

in the border district courts went from 2,208 cases in 2002 to 3,900 cases in 2008. Id. The 

Transactional Records Access Clearinghouse obtains its data from the Executive Office for United 

States Attorneys under the Freedom of Information Act, 5 U.S.C. § 552 (2006). 

 8. According to data from the Administrative Office of the U.S. Courts, drug prosecutions 

in the federal district courts along the border decreased from 6,430 cases commenced in 2002 to 

4,966 cases commenced in 2008. See ,

 tbl.D-3, available 

at http://www.uscourts.gov/judbus2002/contents.html; ,

 tbl.D-3, 

available at http://www.uscourts.gov/judbus2008/contents.cfm 

 9. See, e.g., , , 

, ,

(June 2009), available at http://www.dhs.gov/xlibrary/assets/statistics/publications/ois_ 

apprehensions_fs_2005-2008.pdf. The Border Patrolôs apprehensions decreased even further in 

2009. ,

 (2009), available at http://www.cbp.gov/xp/cgov/newsroom/news_ 

releases/archives/2009_news_releases/nov_09/11242009_5.xml. 

10. Certain sources that this Comment cites refer to DHS as the ñImmigration and 

Naturalization Serviceò or ñINS.ò In 2002, Congress passed the Homeland Security Act, Pub. L. 

No. 107-296, 116 Stat. 2135 (2002), which abolished the INS and created DHS. The Act divided 

the former INSôs functions between three agencies within DHS: Customs and Border Protection 

(CBP), Immigration and Customs Enforcement (ICE), and Citizenship and Immigration Services 

(CIS). Very generally, CBP is responsible for border enforcement, ICE for the interior 

enforcement of customs and immigration laws, and CIS for adjudicating applications for 

immigration benefits. 

11. See Federal Courts Hit Hard by Increased Law Enforcement on Border, 

 (Admin. Office U.S. Courts Office Pub. Affairs, Washington, D.C.), July 2008, available 

at http://www.uscourts.gov/ttb/2008-07/article02_1.cfm; Jazmine Ulloa, Immigration Crackdown 

Begins, , June 9, 2008, available at 2008 WLNR 10923971. 

12. There are nine Border Patrol sectors along the U.S.-Mexico border: the San Diego and 

El Centro Sectors in California; the Yuma and Tucson Sectors in Arizona; the El Paso Sector, 

which spans New Mexico and part of western Texas; and the Marfa, Del Rio, Laredo, and Rio 

Grande Valley Sectors in Texas. Operation Streamline has yet to be implemented in San Diego, El 

Centro, or Marfa. A map of these sectors is available at http://www.cbp.gov/linkhandler/cgov/ 

careers/customs_careers/border_careers/bp_agent/sectors_map.ctt/Sectors_Map.pdf; see also infra 

Figure 1.  

13. The federal judicial districts along the U.S.-Mexico border do not correspond exactly 

with the Border Patrol sectors. The San Diego and El Centro sectors fall within the jurisdiction of 
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U.S.-Mexico border (see Figure 1). Though these zero-tolerance programs have 

various names, they are usually referred to in the aggregate as ñOperation 

Streamlineò (or ñStreamlineò).  

Operation Streamline has fundamentally transformed U.S. border 

enforcement practices. Before Streamline began, when DHSôs Border Patrol 

agents apprehended a migrant attempting to cross the border unlawfully for the 

first time, DHS either voluntarily returned that migrant to her home country or 

administratively detained her and processed her through the civil immigration 

system. The U.S. Attorneyôs Office (USAO) usually saved prosecution for 

migrants with criminal records and for those who made repeated attempts to 

cross the border. Operation Streamline removed that prosecutorial discretion, 

requiring the criminal prosecution of all border crossers, regardless of their 

prior history.
14

 

Most Operation Streamline defendants are migrants from Mexico or 

Central America who have no prior criminal convictions and who have 

attempted to cross the U.S.-Mexico border in search of work or to reunite with 

family in the United States. First-time offenders are prosecuted for 

misdemeanor illegal entry under 8 U.S.C. § 1325, which carries a maximum 

sentence of six months. Any migrant who has been deported in the past and 

attempts to reenter can be charged with felony reentry under 8 U.S.C. § 1326, 

which generally carries a two-year maximum penalty but can involve up to a 

twenty-year maximum if the migrant has a criminal record.
15

 Defense attorneys 

estimate that 99 percent of Streamline defendants plead guilty.
16

 

 

the Southern District of California. The Yuma and Tucson sectors are under the jurisdiction of the 

District of Arizona. The portion of the El Paso sector that covers New Mexico falls within the 

District of New Mexico. The rest of the El Paso sector, as well as the Del Rio sector, fall within 

the Western District of Texas. The Laredo and Rio Grande Valley sectors are under the juris-

diction of the Southern District of Texas. See infra Figure 1. Operation Streamline currently exists 

in some form in every southwest border district except the Southern District of California. See id. 

14. No Streamline jurisdiction actually prosecutes 100 percent of border apprehensions. 

The Border Patrol, as a matter of policy, does not refer for prosecution juveniles, parents traveling 

with minor children, persons with certain health conditions, and others who require prompt return 

to their country of origin for humanitarian reasons. See, e.g., Telephone Interview with Richard 

Durbin, Criminal Chief, U.S. Attorneyôs Office, W. Dist. of Tex. (Apr. 10, 2009) (notes on file 

with author) [hereinafter Durbin Interview].  

15. If the defendantôs prior removal occurred after a felony conviction, the maximum 

possible penalty under 8 U.S.C. § 1326 is ten years in prison. See 8 U.S.C. § 1326 (2006). If the 

prior removal occurred after an aggravated felony conviction as defined by 8 U.S.C. § 

1101(a)(43), the penalty can be up to twenty years in prison. See id. §§ 1101(a)(43), 1326. 

16. See, e.g., Interview with William D. Fry, Supervisory Assistant Fed. Pub. Defender, 

Del Rio, Tex. (Sept. 1, 2009) [hereinafter Fry Interview]; Interview with Heather Williams, First 

Assistant Fed. Pub. Defender, Tucson, Ariz. (Sept. 2, 2009) [hereinafter Williams Interview]; 

Telephone Interview with Alex Melendez, CJA Panel Attorney, El Paso, Tex. (Sept. 16, 2009) 

[hereinafter Melendez Interview]; see also , 

 6 (July 2008) (on file with author) [hereinafter 

,



Lydgate_FINAL.doc (Do Not Delete) 6/30/2010 8:11 PM 

2010] ASSEMBLY-LINE JUSTICE 485 

 

 

F
ig

u
re

 1
: 

O
p

e
ra

ti
o

n
 S

tr
e
a

m
lin

e
 A

lo
n

g
 t

h
e

 U
.S

.-M
e

x
ic

o
 B

o
rd

e
r 



Lydgate_FINAL.doc (Do Not Delete) 6/30/2010 8:11 PM 

486 CALIFORNIA LAW REVIEW [Vol. 98:481 

In some locations, Border Patrol attorneys are deputized as special assistant 

U.S. attorneys
17

 to prosecute Streamline cases, though the USAO has retained 

control elsewhere. While the criminal prosecution is pending, DHS processes 

the migrant for removal from the United States.
18

 

Operation Streamline generates as many as eighty new prosecutions per 

day in some locations.
19

 Because most defendants are prosecuted under  

8 U.S.C. § 1325, the misdemeanor statute, magistrate judges hear the bulk of 

Streamline cases.
20

 The sheer number of daily prosecutions requires nearly all 

judges to combine the initial appearance, arraignment, plea, and sentencing into 

one hearing.
21

 Many Streamline defendants complete the entire proceedingð

meeting with counsel, making an initial appearance, pleading guilty, and being 

sentenced after waiving a presentence reportðin a single day. Criminal Justice 

Act (CJA) Panel attorneys,
22

 lawyers in private practice who are assigned to 

represent indigent defendants in federal court in cases the Federal Public 

Defender (FPD) cannot handle, serve as counsel for the majority of Streamline 

defendants. In Del Rio, CJA attorneys are appointed to represent up to eighty 

clients in one hearing, which forecloses individualized representation. In 

December 2009, the U.S. Court of Appeals for the Ninth Circuit held that 

Streamlineôs en masse plea hearings in Tucson, Arizona, violate federal law.
23

  

To understand how Operation Streamline is working, I visited four cities 

where DHS has implemented versions of the program: Del Rio, Texas; El Paso, 

Texas; Las Cruces, New Mexico; and Tucson, Arizona. In each city, I observed 

Streamline court proceedings and conducted interviews with judges, U.S. 

attorneys, defense attorneys, Border Patrol representatives, and immigration 

lawyers. This Comment is the product of that research.  

Part I of this Comment provides an overview of the immigration enforce-

ment practices used in these border jurisdictions before Operation Streamline 

began. Part II presents a detailed examination of Operation Streamline as it 

exists in the four cities I visited. Part III analyzes Operation Streamlineôs legal 

and policy implications. Part IV discusses the Southern District of Californiaôs 

 

17. See 28 U.S.C. § 543 (2006). 

18. See, e.g., Press Release, U.S. Customs and Border Prot., DHS Launches ñOperation 

Streamline IIò (Dec. 16, 2005), available at http://www.cbp.gov/xp/cgov/newsroom/ 

news_releases/archives/2005_press_releases/122005/12162005.xml. 

19. See, e.g., ,

, supra note16, 

at 6. 

20. In many Streamline locations, defendants with prior removals are charged with one 

count of illegal reentry under 8 U.S.C. § 1326 and a second count of illegal entry under 8 U.S.C. § 

1325. Most plead guilty to the lesser illegal entry charge. 

21. As discussed in Part II.A.2, infra, the city of El Paso is the exception to this rule. 

22. See 18 U.S.C. § 3006A (2006); Admin. Office of the U.S. Courts, Office of Defender 

Serv. Training Branch, CJA Panel Information: Forms, Guidelines, Rates & More, 

http://www.fd.org/odstb_CJAPanelInfo.htm (last visited Feb. 15, 2010).  

23. United States v. Roblero-Solis, 588 F.3d 692 (9th Cir. 2009).  
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effective alternative to Operation Streamline. Part V argues for a reevaluation 

of Operation Streamline. 

This Comment concludes that, while many localities have worked hard to 

protect defendantsô rights under Operation Streamline, the program raises 

significant concerns. From a policy perspective, there are reasons to question 

Streamlineôs efficacy. Recent reductions in border apprehensions are likely 

attributable to factors other than Streamline, and the program diverts resources 

away from a critical objective of DHS and the Department of Justice (DOJ): 

prosecuting the crimes that are creating escalating violence along the U.S.-

Mexico border.
24

 Streamline also has troubling effects on the border district 

courts, the federal law enforcement agencies that run the program, and the 

migrants it targets. The programôs substantial cost to taxpayers is another cause 

for concern.  

From a legal perspective, Streamlineôs voluminous prosecutions have led 

to group proceedings that do not comport with due process; a caseload for 

defense attorneys that can result in ineffective assistance of counsel; a degree of 

coordination between the executive and the judiciary that may violate the 

separation of powers doctrine; and, in Del Rio at least, delayed probable cause 

determinations. When Border Patrol attorneys prosecute Streamline cases, 

prosecutorial independence may also be compromised. These consequences led 

one magistrate judge I interviewed to describe the program as ñassembly-line 

justice,ò
25

 and many others echoed that sentiment.  

In the final accounting, Operation Streamlineôs questionable effectiveness, 

the strain it has put on border district courts, and its constitutional problems add 

up to a wasteful expenditure of our law enforcement resources. The Obama 

administration should therefore eliminate Streamline, restore U.S. attorneysô 

discretion to choose which border crossers to prosecute, and channel all other 

migrants through the civil immigration system. As the Southern District of 

California demonstrates, such a tailored approach to border enforcement can 

lead to impressive successes.  

I 

OPERATION STREAMLINE IN CONTEXT 

In order to appreciate how Operation Streamline has changed U.S. 

enforcement practices along the southwest border, one must have a basic 

understanding of the apprehension and removal procedures that preceded  

 

 

24. See, e.g., Press Release, U.S. Depôt of Homeland Sec., Obama Administration 

Announces National Strategy to Reduce Drug Trafficking and Flow of Bulk Cash and Weapons 

Across Southwest Border (June 5, 2009), available at http://www.dhs.gov/ynews/releases/ 

pr_1244217118076.shtm.  

25. Interview with Honorable Norbert Garney, Magistrate Judge, W. Dist. of Tex., El Paso, 

Tex. (Mar. 25, 2009) [hereinafter Garney Interview]. 
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Streamline. A condensed overview is presented here as a backdrop against 

which to examine Streamlineôs legal and policy implications. 

The U.S. Border Patrol (Border Patrol) is part of U.S. Customs and Border 

Protection (CBP) within DHS. When a Border Patrol agent observes a 

migrant
26

 attempting to enter the United States unlawfully, section 287(a)(2) of 

the Immigration and Nationality Act authorizes the agent to conduct an 

administrative arrest.
27

 The agent must have ñóreason to believeô (probable 

cause) that the particular alien is in the United States in violation of [a law or 

regulation] and is likely to escape before a warrant can be obtained for his or 

her arrest.ò
28

  

An agent must then examine the apprehended migrant to ñdecide if there 

is sufficient evidence to determine whether the individual is an alien who is 

excludable or deportable.ò
29

 As part of that examination, the agent reads the 

migrant a set of administrative rights contained in Form I-826 (Notice of Rights 

and Request for Disposition) and records the migrantôs name, date and place of 

birth, and country of citizenship.
30

 Form I-826 gives migrants the choice 

between ñrequesting a hearing before an immigration judge, seeking asylum 

because they have a credible fear of being harmed if they are returned to their 

home country, or admitting to being in the United States illegally and 

requesting a voluntary departure.ò
31

 The migrant is then brought to a local 

Border Patrol station for processing and fingerprinting. Her fingerprints are 

entered into DHSôs Automated Biometric Fingerprint Identification System and 

checked against the FBIôs Integrated Automated Fingerprint Identification 

System (IAFIS).
32

 

A. Before Operation Streamline 

Before Operation Streamline began, the next step depended upon the 

migrantôs country of origin. The vast majority of migrants the Border Patrol 

apprehends along the U.S.-Mexico border are from Mexico.
33

 For many years, 

any Mexican migrant who did not express a fear of returning to her country, 

had not committed a felony, had not been previously deported from the  

 

26. While this Comment uses the term ñmigrantò to refer to the undocumented immigrants 

whom Operation Streamline targets, federal immigration law employs the term ñalien.ò  

27. 8 U.S.C. § 1357 (2006). 

28. Id.; see also ,  162 (2008), 

available at http://www.ilw.com/immigdaily/News/2008,0513-cbp.pdf.  

29. , , supra note 28, at 162.  

30. See , , , 

 2 (2005), available at 

http://www.au.af.mil/au/awc/awcgate/crs/rl33097.pdf. 

31. Id.  

32. See id. at 2ï3. 

33. See , supra note 9, at 2. In 2008, for example, the Border Patrol 

made 97 percent of its nationwide apprehensions along the southwest border, and 91 percent of 

the migrants it apprehended were from Mexico. See id. 
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United States, and did not have an outstanding warrant in the IAFIS system was 

ñvoluntarily returnedò to her home country.
34

 This was a quick process. As the 

Congressional Research Service explains, ñAlong the Southwest border, 

processing Mexicans who can be voluntarily returned takes only 10ï15 

minutes. After they are processed, the aliens are briefly held at the [U.S. Border 

Patrol] station while they await the buses or vans that are used to return them to 

a nearby Mexican port of entry.ò
35

  

If the migrant was not a citizen of Mexico,
36

 however, she was subjected 

to a different procedure. Assuming she was not found to be from a ñspecial 

interest country,ò
37

 did not have a criminal history, and did not express a fear of 

returning to her country of origin, DHS designated her for removal from the 

United States.
38

 For many years, that removal occurred through a formal 

proceeding before an immigration judge. The migrant received a Notice to 

Appear
39

 and a hearing in immigration court, at which she was entitled to 

representation, but at her own expense.
40

 Most migrants were detained while 

their removal proceedings were pending, subject to release on parole or bond at 

DHSôs discretion.
41

 Only if the government proved the migrantôs deportability 

by ñclear and convincing evidenceò
42

 would the immigration judge issue a 

formal order of removal.  

In 1996, however, Congress passed the Illegal Immigration Reform and 

Immigrant Responsibility Act (IIRIRA),
43

 which implemented an accelerated 

administrative procedure called ñexpedited removal.ò
44

 Expedited removal 

allows DHS to formally remove a migrant from the United States without a 

hearing before an immigration judge when the migrant has arrived at the border 

without documents, has arrived with fraudulent or invalid documents, or has 

previously committed immigration fraud.
45

 Under expedited removal, an 

 

34. , supra note 30, at 3. 

35. Id. 

36. Canadian nationals can also be voluntarily returned. Id. 

37. ñSpecial interest countryò is a term DHS uses to denote nations ñknown to harbor 

terrorists or foment terrorism.ò Id. 

38. Id. at 2ï3. 

39. 8 U.S.C. § 1229(a) (2006). 

40. See id. § 1229a(b)(4)(A); id. § 1362. 

41. See id. § 1225(b)(2)(A). 

42. Id. § 1229a(c)(3)(A). 

43. Pub. L. No. 104-208, 110 Stat. 3009ï546 (1996). The 1996 Act, among other things, 

vastly expanded the categories of criminal offenses that can make an individual eligible for 

deportation; created three- and ten-year bars to reentry for certain aliens found to be ñunlawfully 

presentò in the United States; and, in section 287(g), allowed DHS to deputize state and local law 

enforcement officials as federal immigration agents. Id. 

44. See 8 U.S.C. § 1225(b)(1)(A)(i). 

45. Id. Expedited removal applies only to individuals arriving at U.S. ports of entry (by 

land or sea) and to those apprehended within one hundred miles of the border who cannot 

establish that they have been physically present in the United States for at least fourteen days. 

Notice Designating Aliens Subject to Expedited Removal Under Section 235(b)(1)(A)(iii) of the 

Immigration and Nationality Act, 67 Fed. Reg. 68,924 (Nov. 13, 2002); Designating Aliens For 
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immigration officer, rather than a judge, makes the determination of 

admissibility and signs the order of removal. The officer can order any migrant 

ñremoved from the United States without further hearing or reviewò unless the 

migrant indicates a fear of persecution upon return to her country or claims 

under oath to be a U.S. citizen, refugee, asylee, or legal permanent resident.
46

 

Only the latter categories of migrants have the opportunity to pursue their 

claims before an immigration judge.
47

 Migrants in expedited removal 

proceedings are afforded significantly less process than those who receive a 

hearing before an immigration judge.
48

 The effect of the order that ultimately 

issues, however, is similar. Like a formal removal order issued by an 

immigration judge, an expedited removal order allows DHS to immediately 

expel an individual from the United States and prevents that individual from 

seeking readmission for at least five years.
49

  

Most migrants are administratively detained throughout the expedited 

removal process, which, according to DHS, takes an average of thirty-five 

days.
50

 Before expedited removal began, the average detention period for a 

non-Mexican national apprehended at the border was about ninety days, since a 

hearing before an immigration judge is significantly more time consuming than 

an interview with an immigration officer.
51

 Detention beds were thus occupied 

for longer periods, making bed shortages common. If there was not space 

available to detain a migrant while her case was pending in immigration court, 

the Border Patrol would release her into the United States, with a notice to 

appear in immigration court on a specific date. Not all migrants returned for 

 

Expedited Removal, 69 Fed. Reg. 48,877 (Aug. 11, 2004) (expanding expedited removal to apply 

to individuals apprehended within one hundred miles of the border ñwho have not established to 

the satisfaction of an immigration officer that they have been physically present in the U.S. 

continuously for the fourteen-day (14-day) period immediately prior to the date of encounterò). 

This notice states that, ñas a matter of prosecutorial discretion,ò DHS will apply the expansion 

ñonly to (1) third-country nationals [not from Mexico or Canada] and (2) to Mexican and 

Canadian nationals with histories of criminal or immigration violations, such as smugglers or 

aliens who have made numerous illegal entries.ò Id. at 48,878. 
46. 8 U.S.C. § 1225(b)(1)(A)(i)ï(ii). 

47. Id. 

48. Compare 8 U.S.C. § 1229a (setting forth procedures for formal removal proceedings 

before an immigration judge), with 8 U.S.C. § 1225(b)(1) (setting forth procedures for expedited 

removal proceedings before an immigration officer).  

49. See 8 U.S.C. § 1182(a)(9)(A) (providing a five-year bar to readmission for aliens 

removed after both expedited and formal proceedings). 

50. Press Release, U.S. Depôt of Homeland Sec., U.S. Government Seeks to End Litigation 

Undermining Expedited Removal of Salvadorans (Nov. 17, 2005), available at 

http://www.dhs.gov/xnews/releases/press_release_0798.shtm.  

51. , supra note 30, at 15 n.70. See also The Southern Border in 

Crisis: Resources and Strategies to Improve National Security Before the Subcomm. on 

Immigration, Border Security and Citizenship and the Subcomm. on Terrorism, Technology and 

Homeland Security of the S. Comm. on the Judiciary, 109th Cong. 12 (2005) (statement of C. 

Stewart Verdery, Jr., Principal, Mehlman Vogel Castagnetti, Inc.; Adjunct Fellow, Center for 

Strategic and International Studies) [hereinafter Verdery Testimony], available at 

http://kyl.senate.gov/legis_center/subdocs/060705_verdery.pdf. 
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their court dates, and this led some critics to label the pre-IIRIRA procedure a 

ñcatch and releaseò program.
52

 

Seeking in part to combat the problem of ñcatch and release,ò DHS 

continued to expand expedited removal. By 2006, ten years after IIRIRA, DHS 

had implemented the expedited removal program along the entire  

U.S.-Mexico border.
53

 

B. Operation Streamline Begins 

The story of Operation Streamline begins in the small town of Eagle Pass, 

Texas.
54

 Eagle Pass is located 142 miles southwest of San Antonio and a 

stoneôs throw from Piedras Negras, Mexico. The road from Monterey, Mexico, 

to the United States runs directly through Piedras Negras, making Eagle Pass 

an attractive point of entry for migrants in the region. The Border Patrol divides 

the U.S.-Mexico border into six sectors, and migrants who are criminally 

prosecuted for illegal entry are processed in the federal district courthouse in 

the sector where they cross.
55

 Eagle Pass falls within the Del Rio Border Patrol 

sector. Migrants arrested there are processed in nearby Del Rio, Texas, which is 

part of the Western District of Texas (see Figure 1). 

For many years, the Border Patrol had been experiencing a frustrating 

problem in Eagle Pass. Large numbers of migrants were crossing at the Eagle 

Pass Golf Course, which hugs the Rio Grande River, the delineation of the 

U.S.-Mexico border in that region. Border Patrol agents could informally 

remove any Mexican migrant through the ñvoluntary returnò process by simply 

taking the migrantôs fingerprints, making a record of her border crossing, and 

escorting her back across the border. The Border Patrol could not, however, 

voluntarily return non-Mexican nationals,
56

 and the migrants arriving in Eagle 

 

52. , supra note 30, at 4; see also Pauline Arrilaga, ñCatch and 

Releaseò Policy Lets Immigrants Roam the United States Freely, , July 15, 

2005, available at http://www.usatoday.com/news/nation/2005-07-05-border-insecurity-2_x.htm. 

DHS officially put an end to ñcatch and releaseò in 2006. See Press Release, U.S. Depôt of 

Homeland Sec., Statement of the Honorable Michael Chertoff, Secretary U.S. Department of 

Homeland Security Before the United States Senate Judiciary Committee (Feb. 28, 2007), 

available at http://www.dhs.gov/xnews/testimony/testimony_1172853501273.shtm (ñIn July 

2005, we were releasing up to 80 percent of non-Mexican illegal aliens because we did not have 

the bed space to hold them. As of August 2006, all removable aliens caught at the border are 

detained until returned to their home countries.ò). 

53. , ,

 7ï8 (Sept. 30, 2005), available at 

http://www.au.af.mil/au/awc/awcgate/crs/rl33109.pdf. See also Press Release, Depôt of Homeland 

Sec., Department of Homeland Security Streamlines Removal Process Along Entire U.S. Border 

(Jan. 30, 2006), available at http://www.dhs.gov/xnews/releases/press_release_0845.shtm. 

54. For this history of the implementation of Operation Streamline in the Del Rio Border 

Patrol sector, I am indebted to Richard Durbin, Criminal Chief of the U.S. Attorneyôs Office for 

the Western District of Texas. Unless otherwise indicated, this account comes from my interview 

with him. See Durbin Interview, supra note 14. 
55. See supra Figure 1.  
56. As a 2005 Congressional Research Service report explains, ñOTMs apprehended along 
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Pass were increasingly from countries other than Mexico. DHS refers to these 

ñOther Than Mexicanò migrants as ñOTMs.ò
57

 The number of OTMs arrested 

in the Del Rio sector increased from 9,896 in 2004 to 15,642 in 2005.
58

 Until 

DHS expanded expedited removal to the southwest border in September 

2005,
59

 these OTMs were subject to traditional removal proceedings,
60

 which 

meant longer detention periods. As discussed above, some border districts 

lacked adequate administrative detention facilities to hold migrants even for a 

reduced period, and bed space was at a premium.
61

 

The shortage of bed space was a problem all along the border, but was 

particularly pronounced in Del Rio because of the sectorôs large number of 

OTM arrests. Limited bed space meant that the Border Patrol could not detain 

all of the OTMs it apprehended and was forced to release most OTMs with 

only a Notice to Appear in immigration court.
62

 Few migrants returned for their 

court dates. Knowledge of this loophole apparently spread; OTMs began 

walking up to Border Patrol agents in Eagle Pass and asking for a Notice to 

Appear, which they sometimes referred to as a ñpermisoò (or permit). In 2005, 

Dennis Smith, then the Border Patrol spokesman for the Del Rio sector, 

observed, ñWord is out that we are unable to detain the other than Mexican 

crossers, and they are exploiting a bottleneck in the system.ò
63

 

 

 

the Southwest border by the [U.S. Border Patrol] between official [ports of entry] cannot be 

returned to Mexico because Mexico will not accept them. Instead, they must be returned to their 

countries of origin, or third countries that will accept them, by the Office of Detention and 

Removal Operations (DRO) within Immigration and Customs Enforcement (ICE).ò 

, supra note 30, at 1. 

57. OTMs are generally from countries in Central and South America. Between 2002 and 

2005, for example, the top four most common countries of origin of OTMs were Honduras, Brazil, 

El Salvador, and Guatemala. See id. at 17.  

58. See id. at 16. The situation in Del Rio was indicative of a larger nationwide trend. ñThe 

number of aliens other than Mexican (óOTMsô) illegally crossing the border has grown at an 

alarming rate,ò the House Committee on Homeland Security reported in 2006. According to 

Border Patrol statistics, there were 30,147 OTMs apprehended in FY2003, 44,614 in FY2004, 

165,178 in FY2005, and 108,025 in FY2006, most of them apprehended along the southwest 

border. , ,

 27 (2006), available at 

http://www.house.gov/sites/members/tx10_mccaul/pdf/Investigaions-Border-Report.pdf. 

59. See, e.g., Press Release, U.S. Customs and Border Prot., DHS Expands Expedited 

Removal Authority Along Southwest Border (Sept. 14, 2005), available at http://www.cbp.gov/ 

xp/cgov/newsroom/news_releases/archives/2005_press_releases/092005/09142005.xml.  

60. See, e.g., Verdery Testimony, supra note 51, at 12ï13. 

61. Then-Secretary of DHS Michael Chertoff stated, in a September 2005 press release 

announcing the expansion of expedited removal across the southwest border, that DHS would 

ñacquire additional detention capacity to support the increase in Expedited Removals.ò Press 

Release, U.S. Customs and Border Prot., DHS Expands Expedited Removal Authority Along 

Southwest Border, supra note 59.  

62. In fiscal year 2005, the Del Rio Border Patrol released 90.9 percent of OTMs on their 

own recognizance. , supra note 30, at 16, 23. 

63. Tim Gaynor, Non-Mexican Immigrants Swamp Texas Border City, , 

May 30, 2005. 
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In late 2004 or early 2005, the Border Patrol approached the USAO for 

the Western District of Texas with a plan. The Border Patrol proposed that the 

USAO criminally prosecute all OTMs apprehended in a one-mile stretch of the 

border near Eagle Pass under 8 U.S.C. § 1325 for misdemeanor illegal entry 

and 8 U.S.C. § 1326 for felony illegal reentry. The new plan would channel 

OTMs into the criminal justice system, where there was more bed space 

available, allowing DHS to undertake removal proceedings with the migrant  

in detention. 

Congress enacted 8 U.S.C. §§ 1325 and 1326 in 1952, and the use of these 

federal statutes to prosecute migrants in Del Rio was not new. The year before 

Operation Streamline began, judges in the Western District of Texas had 

disposed of 5,261 misdemeanor immigration cases and 2,128 felony 

immigration cases, a large portion of which were prosecutions under 8 U.S.C. 

§§ 1325 and 1326.
64

 What was new about the Border Patrolôs proposal was the 

zero-tolerance approach: rather than selecting certain migrants for prosecution 

on the basis of factors such as number of prior attempted entries or criminal 

background, the Border Patrol would refer 100 percent of apprehended OTMs 

for prosecution. 

The USAO for the Western District of Texas, however, ñtook one lookò at 

the plan and declined to participate, informing the Border Patrol that 

prosecuting people on the basis of national origin would be a potential equal 

protection violation.
65

 The Border Patrol went back to the drawing board.
66

 

The Border Patrol ultimately came up with a plan to prosecute all 

migrantsðMexicans and non-Mexicans alikeðapprehended in this particular 

area of Eagle Pass. The USAOôs equal protection concerns would no longer be 

an issue. In December 2005, DHS publicly introduced the final version of this 

plan, which the agency has alternately referred to as ñOperation Streamlineò 

and ñOperation Streamline II.ò
67

 In a press release describing the initiative, 

DHS touted Streamline as a ñmulti-agency law enforcement initiative,ò which 

would be a collaborative effort between a number of DHS departments (CBP, 

Immigration and Customs Enforcement, and the Detention and Removal 

Office), the U.S. Courtsô Federal Probation and Pretrial Services, the U.S. 

Marshals Service, and the USAO.
68

 However, in Del Rio, the USAO never 

 

64. ,

, supra note 16, at 52ï53. 

65. Durbin Interview, supra note 14. 

66. See id. 

67. See, e.g., Press Release, U.S. Customs and Border Prot., DHS Launches ñOperation 

Streamline II,ò supra note 18 (referring to the program as ñOperation Streamline IIò); Fact Sheet, 

U.S. Depôt of Homeland Sec., Secure Border Initiative Update (Aug. 23, 2006), available at 

http://www.dhs.gov/xnews/releases/pr_1158351496818.shtm (referring to the program as 

ñOperation Streamlineò). 

68. Press Release, U.S. Customs and Border Prot., DHS Launches ñOperation Streamline 

II,ò supra note 18.  
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directly prosecuted Streamline cases. Expressing concern that the new plan 

risked overwhelming the federal district court in Del Rio, the USAO told the 

Border Patrol it simply did not have enough assistant U.S. attorneys (AUSAs) 

to prosecute the Streamline docket. To address this scarcity, the Border Patrol 

had its own attorneys deputized as special assistant U.S. attorneys. To this day, 

in the Del Rio sector, Border Patrol attorneys, not AUSAs, prosecute 

Streamline cases.
69

 

From DHSôs perspective, Streamline was an immediate success, allegedly 

reducing border apprehensions near Del Rio by 38 percent between fiscal years 

2005 and 2006 and by 46 percent between fiscal years 2006 and 2007.
70

 

Gradually, the Border Patrol expanded Operation Streamline to cover the entire 

210 miles of the U.S.-Mexico border located within the Del Rio sector.  

Since then, DHS has implemented zero-tolerance programs modeled after 

Operation Streamline in six of its nine border sectors. Streamline came to the 

Yuma Border Patrol sector in December 2006,
71

 to the Laredo sector in 

November 2007,
72

 and to the Tucson sector in January 2008.
73

 In the El Paso 

sector, DHS implemented Streamline in El Paso, Texas, in February 2008
74

 and 

in New Mexico in March 2008.
75

 In the Rio Grande Valley sector, Streamline 

 

69. When asked why Border Patrol attorneys prosecute Streamline cases in Del Rio and not 

in other jurisdictions like El Paso, Richard Durbin, Criminal Chief of the USAO for the Western 

District of Texas, explained that this is a result of ñthe differing size of the two branch offices and 

the way in which Streamline was introduced in each of them. When Streamline began in Del Rio 

in late ô05, we had about 7 or 8 AUSAs in Del Rio, handling about 1,000 felony cases each year. 

Streamline added about 300ï400 additional prosecutions each week, and we simply did not have 

enough AUSAs on board to address those cases while still handling the felonies. DHS was willing 

to cross-designate its attorneys to appear in magistrate court each day to handle the cases there. El 

Paso was and is a much larger office and Streamline prosecutions were phased in more 

graduallyðI donôt recall the numbers, but they started well under 50 and worked up over a 

number of months to 60 or 70 a week. With the larger number of AUSAs we had in El Paso and 

the smaller number of Streamline prosecutions, we were able to absorb the added workload.ò E-

mail from Richard Durbin, Criminal Chief, U.S. Attorneyôs Office, W. Dist. of Tex., to author 

(Aug. 17, 2009, 13:07:12 PST) (on file with author). 

70. See Press Release, U.S. Customs and Border Prot., Del Rio Border Patrol Has 

Landmark Year in Border Enforcement Efforts (Nov. 9, 2007), available at http://www.cbp.gov/ 

xp/cgov/newsroom/news_releases/archives/2007_news_releases/112007/11092007_3.xml. 

71. Federal Courts Hit Hard by Increased Law Enforcement on Border, , 

supra note 11. The Yuma program also encompasses migrants apprehended in the easternmost 

ten-mile stretch of southern California, who are transferred to Yuma for prosecution. Id. 

72. See id. 

73. See id. For a detailed description of the implementation of Streamline in the Tucson 

sector, see Oversight Hearing on the ñExecutive Office for United States Attorneysò Before the 

Subcomm. on Commercial and Administrative Law of the H. Comm. on the Judiciary, 110th Cong. 

7ï10 (2008) (amended written statement of Heather E. Williams, First Assistant Federal Public 

Defender, District of Arizona, Tucson), available at http://judiciary.house.gov/hearings/pdf/ 

Williams080625.pdf [hereinafter Williams Statement].  

74. Federal Courts Hit Hard by Increased Law Enforcement on Border, ,

supra note 11.  

75. See Telephone Interview with Douglas Mosier, U.S. Border Patrol, Office of Pub. 

Affairs, El Paso, Tex. (June 22, 2009) (notes on file with author) [hereinafter Mosier Interview]. 
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began in Brownsville, Texas, in June 2008
76

 and in McAllen, Texas, in  

late 2009.
77

  

These zero-tolerance immigration enforcement programs take slightly 

different forms, but they share the same mandate: the criminal prosecution of 

all migrants caught attempting to cross certain stretches of the U.S.-Mexico 

border. The following Part examines how zero-tolerance programs are currently 

functioning in three of the Border Patrolôs busiest sectors: the Del Rio sector, 

the El Paso sector, and the Tucson sector. 

II  

OPERATION STREAMLINE IN ACTION 

To understand how Operation Streamline is working in practice, I 

observed Streamline court proceedings and interviewed judges and 

practitioners in four cities where DHS has implemented versions of the 

program: Del Rio, Texas (located in the Del Rio Border Patrol sector);  

El Paso, Texas, and Las Cruces, New Mexico (located in the El Paso Border 

Patrol sector); and Tucson, Arizona (located in the Tucson Border Patrol 

sector). In addition to these in-person interviews, I conducted numerous tele-

phone interviews. This Part describes Operation Streamline as it exists in each 

of the sectors I visited, outlines the programôs impact on the courts and the def-

ense bar, and provides an overview of typical outcomes for Streamline defen-

dants in each location. My research reveals that Streamline looks different from 

sector to sector, but has a number of universal and troubling consequences. 

Two brief introductory notes are in order. First, the case studies below 

focus on the impact Operation Streamline has had on those most deeply 

involved in its implementation: the federal judiciary, the USAO, the FPD, and 

CJA Panel attorneys. However, these groups are not the only ones affected by 

Streamline. The program has, in particular, also greatly impacted the U.S. 

Marshals Service, pretrial services, probation officers, district court personnel, 

court reporters, court interpreters, and, of course, the migrants it targets.
78

 

Second, while these case studies do not discuss the administrative removal 

process that occurs concurrently with Operation Streamlineôs federal court 

proceedings, DHS generally appears to be using expedited removal to remove 

Streamline defendants from the United States once their federal court 

proceedings have terminated.
79

 Any Streamline defendant who claims a 

 

76. Lynn Brezosky, Immigrant Jailing Program Expands to Valley, 

, June 10, 2008, at 3B.  

77. Telephone Interview with Thomas Lindenmuth, Supervisory Assistant Fed. Pub. 

Defender, McAllen, Tex. (Nov. 17, 2009). 

78. The Administrative Office of the U.S. Courts estimates, for example, that Streamline 

could easily double the amount of time pretrial services officers spend in court each day. 

,

, supra note 16, at 28. 
79. In Del Rio, however, some defendants are either voluntarily returned or issued a Notice 
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credible fear of return to her country of origin is, according to DHS, ñgiven the 

opportunity to make [her] claim to an asylum officer who will determine the 

validity of such claim.ò
80

 

A. Sector-by-Sector Overview 

1. Del Rio 

As discussed above, Operation Streamline began in the Del Rio Border 

Patrol sector in December 2005. DHS initially conceived of Streamline as a 

spot-enforcement effort that would last just ninety daysða means of sending a 

deterrent message to OTMs in the Eagle Pass area.
81

 When DHS began to see a 

decline in apprehensions in Eagle Pass, however, it decided to make Operation 

Streamline permanent.
82

  

Streamline is now operating sector wide in Del Rio, with at least two 

limitations. First, there is currently a cap of eighty prosecutions per day in the 

sector.
83

 That does not mean that the Border Patrol can arrest only eighty 

people per day, but rather that it can channel only eighty migrants through the 

Streamline program. Second, it appears that the Border Patrol channels a small 

category of defendants who have prior criminal convictions but no prior contact 

with DHS through the expedited removal process rather than through 

Streamline.
84

 This is so that if the migrant is caught attempting to enter the 

United States a second time, she can be prosecuted under the felony statute, 8 

U.S.C. § 1326.
85

 

2. El Paso  

Two cities in the El Paso Border Patrol sector process Operation 

Streamline defendants: Las Cruces, New Mexico, and El Paso, Texas. These 

cities, which are about forty-five miles apart, fall within the same Border Patrol 

sector, but they are not part of the same federal judicial district. Streamline 

 

to Appear and given a hearing before an immigration judge; these are individuals who are having 

prior deportation orders reinstated or are seeking asylum in the United States. E-mail from Stan 

Antey, Assistant Chief Patrol Agent, U.S. Border Patrol, Del Rio, Tex., to author (Sept. 15, 2009, 

10:49:01 PST) (on file with author) [hereinafter E-mail from Stan Antey]. In Tucson, it appears 

that only OTM defendants and defendants whose date of entry occurred more than two weeks 

prior to their arrest receive a hearing before an immigration judge. Defendants with a prior order 

of removal have that order reinstated, while all other migrants are processed through expedited 

removal. E-mail from Richard Bacal, CJA Panel Attorney, Tucson, Ariz., to author (Feb. 18, 

2010, 21:20:21 PST) (on file with author). 

80. E-mail from Stan Antey, supra note 79.  

81. Interview with Honorable Alia Ludlum, U.S. Dist. Judge, W. Dist. of Tex., Del Rio, 

Tex. (Sept. 1, 2009) [hereinafter Ludlum Interview]. 

82. See id. 

83. See id. 

84. Interview with Honorable Victor Garcia, U.S. Magistrate Judge, W. Dist. of Tex., Del 

Rio, Tex. (Sept. 1, 2009) [hereinafter Garcia Interview]. 

85. See id. 
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defendants arrested in New Mexico appear before judges in the Las Cruces 

district courthouse, which is under the jurisdiction of the District of New 

Mexico. Migrants apprehended near El Paso receive hearings in the El Paso 

district courthouse, which is part of the Western District of Texas. 

DHS started publicly introducing zero-tolerance programs modeled after 

Operation Streamline in the El Paso Border Patrol sector in early 2008. 

ñOperation No Passò began in February 2008 and created a zero-tolerance zone 

that encompassed about three to four miles of the border near downtown El 

Paso.
86 

In New Mexico, DHS had quietly been running a limited zero-tolerance 

program since late 2007, but Operation Streamline officially came to the state 

in March 2008, under the names ñOperation Lockdownò and ñOperation Swift 

Justice.ò
87

 For the sake of clarity, this Comment will refer to the zero-tolerance 

programs in El Paso and Las Cruces by the name ñOperation Streamline,ò since 

they are fundamentally similar to the original Del Rio program. 

When the Border Patrol initially proposed Operation Streamline in New 

Mexico in 2006, New Mexicoôs federal judges questioned whether the district 

had the resources and detention beds to handle the caseload that Streamline 

would produce.
88

 Yet the introduction of a zero-tolerance approach to border 

enforcement was, in Las Cruces at least, ñmore of a slow evolution than a 

sudden change.ò
89

 For some time, the Las Cruces USAO had prosecuted only 8 

U.S.C. § 1326(b)(2) cases, which are prosecutions against unlawful entrants 

who have been deported in the past and have an aggravated felony in their 

 

86. Operation No Pass initially applied only to the stretch of border located between Mount 

Cristo Rey and the Paso del Norte Bridge in El Paso. See Louie Gilot, Undocumented Immigrants 

Will Get óNo Passô on Border, , Feb. 22, 2008 (though relatively highly trafficked, 

ñ[t]he three- to four-mile stretch between the Paso del Norte Bridge and Mount Cristo Rey is not 

the busiest spot in the sector. Border Patrol officials said they chose the area because head gates 

make the canal dangerous at that spot and because the area is a drug-smuggling corridor.ò). Sara 

Miller Llana, On U.S.-Mexican Border, New Deterrent Is Jail Time, , 

Mar. 18, 2008, at 1. 

87. The Border Patrol first implemented Operation Lockdown along the stretch of the U.S.-

Mexico border that runs between Mount Cristo Rey and Sunland Park, New Mexico, in late 2007 

without announcing the program to the public. See Louie Gilot, óZero-Toleranceô Sector to Reach 

Santa Teresa, , Mar. 6, 2008. Shortly thereafter, in March 2008, the Border Patrol 

publicly expanded that zero-tolerance zone farther into New Mexico. See Mosier Interview, supra 

note 75. The Border Patrol used the name Operation Lockdown in the eastern portion of the New 

Mexico border and the name Operation Swift Justice in the Deming-Columbus area of the border, 

located farther west. Id. 

88. Southwest Border Courts Swamped with Immigration-Related Felony Cases, 

, Apr. 27, 2007, available at http://www.foxnews.com/story/ 

0,2933,268961,00.html (ñóWe said, ñDo you realize that the second week into this weôre going to 

run out of (jail) space?òô Martha V§zquez, chief judge for the District of New Mexico, recalled 

telling Border Patrol chief David Aguilar. óWe were obviously alarmed because where would we 

put our bank robbers? Our rapists? Those who violate probation?ô she said.ò). 

89. Interview with Gregory Wormuth, Assistant U.S. Attorney, Las Cruces, N.M. (Mar. 24, 

2009). At the time of this interview, Mr. Wormuth was the attorney-in-charge of the Las Cruces 

USAO. He has since become a magistrate judge in Las Cruces. 
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criminal history.
90

 From there, the USAO began prosecuting migrants who had 

other kinds of criminal records or were ñmajor recidivistò border crossers.
91

 

Then, about three years ago, the USAO began making an effort to prosecute 

more migrants for simple felony reentry under 8 U.S.C. § 1326(a). Prosecution 

data from the district of New Mexico demonstrates a steady increase in § 1326 

prosecutions since the early 1990s.
92

 

The Border Patrol reports that Operation Streamline now encompasses the 

entire El Paso sector, meaning that migrants caught attempting to cross any 

portion of this stretch of the border are criminally prosecuted.
93

 However, local 

federal defenders, U.S. attorneys, and judges I interviewed believed that the 

Border Patrol was only enforcing a mandatory prosecution policy in discrete 

zones within the sector.
94

 This discrepancy typifies a lack of communication I 

observed between DHS and the other government agencies involved in its zero-

tolerance prosecution efforts.
95

 

A recent decline in border apprehensions
96

 has facilitated the expansion of 

zero-tolerance programs in El Paso and Las Cruces.
97

 As of June 2009, the El 

Paso Border Patrol was only apprehending about forty to fifty people per day 

throughout the entire sector. Thus, there were enough detention bed spaces and 

court resources to prosecute all of those apprehensions.
98

 While the courts and 

relevant agencies in El Paso and Las Cruces used to set formal caps on the 

number of weekly Streamline prosecutions that the USAO could bring, it is not 

clear that those caps have been tested in recent months, or that they are still 

being enforced, given the decline in apprehensions.
99

 

 

 90. Id. 

 91. Id.  

 92. See Transactional Records Access Clearinghouse, Federal Criminal Enforcement: 

Going Deeper (2010), http://tracfed.syr.edu/index/cri/cri_godeep_index_pros.html (search by 

fiscal year, district, lead charge (title and section), and prosecutions filed; select 1990; select the 

District of New Mexico; repeat for 2009) (results on file with author). The data show that 8 U.S.C. 

§ 1326 prosecutions in the District of New Mexico rose 11,640.9% between 1990 and 2009, from 

22 prosecutions to 2,583. 

 93. See Mosier Interview, supra note 75. See also E-mail from Douglas Mosier, U.S. 

Border Patrol, Office of Pub. Affairs, El Paso, Tex., to author (Aug. 17, 2009, 8:04:01 PST) (on 

file with author). 

 94. I went on a line tour of the border with a representative of the El Paso Border Patrol in 

March 2009, and even he was not sure how much of the sector was comprised of zero-tolerance 

zones or where those zones were located. 

 95. Indeed, a July 2008 report by the Administrative Office of the U.S. Courts 

recommended that the executive branch provide more advance notice of its prosecution policies 

along the border, noting a ñcommon complaint from judges and district court staff . . . that they 

rarely hear about major new prosecution initiatives until they have begun or are about to begin.ò 

,

, supra note 16, at 17. 

 96. See Part III.A.1, infra. 

 97. See Mosier Interview, supra note 75. 

 98. See id. By comparison, three years ago, there were roughly 250 to 300 apprehensions 

per day in the Deming corridor of the El Paso sector alone. See id. 

 99. The Criminal Chief of the USAO for the Western District of Texas believes there may 



Lydgate_FINAL.doc (Do Not Delete) 6/30/2010 8:11 PM 

2010] ASSEMBLY-LINE JUSTICE 499 

While Operation Streamline defendants in Tucson and Del Rio receive 

just one court appearance, defendants in El Paso receive two. At the initial 

appearance, an El Paso defendant is informed of the charges against her and 

assigned counsel. She appears at this hearing with everyone else the Border 

Patrol has arrested that day, which has resulted in as many as eighty-seven 

people receiving an initial appearance at once.
100

 The defendantôs second 

hearing generally occurs about two weeks later
101

 and combines her 

arraignment, plea, and sentencing. While she appears in a group at this hearing 

as well, it is a much smaller group of seven or eight defendants.
102

  

3. Tucson 

When DHS implemented a zero-tolerance program in the Tucson Border 

Patrol sector in January 2008, it began by referring forty migrants for 

prosecution each day.
103

 DHS labeled the program the ñArizona Denial 

Prosecution Initiative,ò
104

 explaining that it would not be able to use the name 

ñOperation Streamlineò until the number of daily prosecutions increased.
105

 

Regardless of what DHS is formally calling the program today, local judges, 

prosecutors, and defense attorneys I interviewed generally referred to it as 

ñOperation Streamline,ò which is the name this Comment will use. 

The Tucson Border Patrol sector includes 262 miles of linear border and 

eight Border Patrol stations.
106

 This sector is consistently the Border Patrolôs 

busiest. In the 2008 fiscal year, for example, the Border Patrol made 317,709 

apprehensions in the Tucson sector, which was significantly more than the 

combined apprehensions made in all other southwest border sectors.
107

 

 

still be a formal cap of one hundred Streamline prosecutions per week in El Paso, but says there 

have not been that many prosecutions at any point in the past few months. Durbin Interview, 

supra note 14. Though the Border Patrol estimates that it makes forty to fifty apprehensions per 

day in the El Paso sector, some portion of those migrants will be processed in Las Cruces, while 

the others will be processed in El Paso. 

100. See Garney Interview, supra note 25. 

101. Because first-time unlawful entry is a petty offense, defendants charged under 8 

U.S.C. § 1325 are not required to receive a preliminary hearing within ten days of their initial 

appearance. See  5.1. 
102. E-mail from Honorable Richard Mesa, U.S. Magistrate Judge, W. Dist. of Tex., El 

Paso, Tex., to author (Sept. 17, 2009, 11:25:29 PST) (on file with author). 

103. See, e.g., Williams Interview, supra note 16. 

104. See, e.g., Brady McCombs, Zero Tolerance Working, Says Border Patrol, 

, Apr. 6, 2008, at A1. 

105. Brady McCombs, BP Targeting 40 Illegal Crossers a Day in Tucson Sector, 

, Jan. 24, 2008, at B4. 

106. There are Border Patrol stations in Ajo, Casa Grande, Tucson, Nogales, Wilcox, 

Sonoita, Naco, and Douglas. See U.S. Customs and Border Prot., Border Security, U.S. Border 

Patrol, Border Patrol Sectors, Tucson Sector (Arizona), Overview, http://www.cbp.gov/xp/cgov/ 

border_security/border_patrol/border_patrol_sectors/tucson_sector_az/tucson_overview.xml (last 

visited Feb. 15, 2010). 

107. By comparison, in 2008, the Border Patrol made 162,392 apprehensions in San Diego, 

CA; 40,962 in El Centro, CA; 8363 in Yuma, Ariz.; 30,310 in El Paso, Tex.; 5390 in Marfa, Tex.; 
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According to Chief Judge John Roll of the U.S. District Court for the District of 

Arizona, around 45 percent of all individuals who enter the United States 

illegally each year do so through the Tucson sector.
108

 

It is difficult  to implement a zero-tolerance prosecution initiative in a 

sector that averaged 870 apprehensions per day in 2008.
109

 The district court in 

Tucson cannot handle anywhere near 870 new criminal cases each day, nor can 

the U.S. Marshals, the defense bar, or the Border Patrol attorneys who are 

deputized as special assistant U.S. attorneys to prosecute Operation Streamline 

cases in Tucson. 

As a result of those resource constraints, the number of daily prosecutions 

under Operation Streamline in Tucson has slowly increased from the original 

forty to a current cap of seventy. That is the maximum number of Streamline 

prosecutions that the Tucson district court can handle each day, given the 

number of holding cells in the building, the volume of other prosecutions, and 

the capacity of the U.S. Marshals.
110

 It is not clear what criteria the Border 

Patrol uses to select the seventy migrants it refers for prosecution each day, but 

those migrants who are not processed through Streamline are either voluntarily 

returned, removed through expedited removal, or separately prosecuted by the 

Tucson USAO.
111

 

While Operation Streamline consistently generates more daily 

prosecutions in Tucson than in any other sector, Tucsonôs program is, in a way, 

a restrained version of what exists in El Paso, Del Rio, and other locations. In 

Tucson, unlike in other border districts, the formal cap of seventy daily 

prosecutions means that the Border Patrol is not referring for prosecution 

anywhere near 100 percent of the migrants it apprehends each day. DHS has 

proposed increasing the number of daily prosecutions, which could be 

 

20,761 in Del Rio, Tex.; 43,659 in Laredo, Tex.; and 75,476 in Rio Grande Valley, Tex. 

ô , ,

 tbl.35, available at http://www.dhs.gov/xlibrary/assets/statistics/yearbook/2008/ 

table35.xls. 

108. Interview with Honorable John M. Roll, Chief Judge, Dist. of Ariz., Tucson, Ariz. 

(Sept. 2, 2009) [hereinafter Roll Interview]. 

109. The Border Patrolôs 317,709 apprehensions in the Tucson sector in 2008 worked out 

to a daily average of 870 apprehensions. , 

,  tbl.35, available at http://www.dhs.gov/ 

xlibrary/assets/statistics/yearbook/2008/table35.xls. Apprehensions per day in Tucson typically 

range from 350 in December (the slowest month of the year) to more than 1,400 per day in the 

busiest months of March and April. Brady McCombs, óCatch and Releaseô is Reality for Now, 

, Jan. 31, 2009, at A1. 

110. Roll Interview, supra note 108. 

111. Interview with Richard Bacal, CJA Panel Attorney, Tucson, Ariz. (Sept. 2, 2009) 

[hereinafter Bacal Interview]. I have made repeated attempts to contact DHS and the Tucson 

Border Patrol office to determine what criteria that office is using to select migrants for 

prosecution through Operation Streamline. I have not received a response to those requests. One 

Tucson federal defender believes the Border Patrol picks a different zone of the Tucson border 

each day within which to enforce its zero-tolerance policy. Williams Interview, supra note 16. 
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facilitated either by having two Streamline sessions each day at the district 

court, or by having magistrate judges travel to Border Patrol headquarters in 

Tucson and conduct hearings there.
112

 Those proposals, however, have met 

with resistance from the district court, the U.S. Marshals Service, and the 

defense bar.
113

 

B. Operation Streamline and the Courts 

Even in Tucson, which has a relatively large federal bench compared to 

other border cities, Operation Streamline has had a major impact on the 

workloads of magistrate judges and their staff. This Part examines the effect 

Streamline has had on the federal district courts that I visited. 

1. Del Rio 

The federal district court in Del Rio was perhaps uniquely suited to handle 

the Operation Streamline caseload because, even before the program began, the 

Del Rio Border Patrol prosecuted migrants for misdemeanor illegal entry in 

relatively large numbers, without the USAOôs participation.
114

 A prosecutions 

agent for CBP filed each complaint, and the magistrate judges arraigned 

defendants in groups, with guilty pleas and sentencing occurring in the same 

proceeding.
115

 While the court appointed defense counsel only upon request, 

the Del Rio FPD was available in the courtroom as ñstand-byò counsel.
116

  

Operation Streamline quickly generated staggering caseloads in the Del 

Rio district court. Available data suggests that in 2005 the two magistrate 

judges in Del Rio closed about 3,495 petty misdemeanor cases, the vast 

majority of which were filings under 8 U.S.C. § 1325.
117

 That number jumped 

to 11,786 in 2006 and to 12,600 in 2007.
118

 In the month of February 2008 

alone, the Del Rio magistrates conducted 3,014 and 2,588 criminal 

proceedings, respectively, while their colleagues in other divisions of the 

Western District of Texas conducted an average of 306.
119

 The Del Rio 

magistratesô caseloads appear to have decreased somewhat in 2009,
120

 but they 

 

112. Bacal Interview, supra note 111. Currently, all Operation Streamline proceedings in 

Tucson take place in the Special Proceedings courtroom, which is the largest courtroom in the 

Tucson district courthouse. 

113. See id.  

114. See Durbin Interview, supra note 14. Though the Del Rio district court did sometimes 

see as many as sixty misdemeanor illegal entry prosecutions per day, the number of daily 

prosecutions has certainly increased under Streamline. Ludlum Interview, supra note 81. 

115. See Durbin Interview, supra note 14. 

116. Ludlum Interview, supra note 81. 

117. See Williams Statement, supra note 73, at app. 4. 

118. See id. 

119. ,

 (on file with author). 

120. For example, Magistrate Judge Garcia in Del Rio processed 2,124 criminal cases in 

the month of January 2009 and 2,782 in the month of February 2009, and Magistrate Judge Green 
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are still astronomically high when compared with those of their counterparts in 

other divisions.
121

 One Del Rio magistrate estimates that the Streamline cases 

make up anywhere from 60 percent to 80 percent of his docket, depending on 

the time of year.
122

 

The daily number of Operation Streamline prosecutions in Del Rio varies. 

When the program first began, it generated as many as 160 prosecutions each 

day.
123

 Given the case volume, the magistrate judges traveled to the local 

detention facility, Val Verde Correctional Facility and County Jail, to conduct 

hearings. These days, Del Rio Magistrate Judge Victor Garcia reports that the 

court sees about eighty prosecutions per day between January and May, when 

border-crossing rates are at their peak.
124

 However, during what Judge Garcia 

describes as the ñlow season,ò the Streamline docket is far less busy.
125

  

2. El Paso  

Misdemeanor Operation Streamline prosecutions in the El Paso Border 

Patrol sector have been slowly increasing since the program was implemented 

there. In January 2008, the month before Streamline came to the city of El 

Paso, Magistrate Judge Norbert Garney conducted 638 criminal proceedings, 

Magistrate Judge Michael McDonald 557 proceedings, and Magistrate Judge 

Richard Mesa 478 proceedings.
126

 In January 2009, with Streamline in place, 

those judgesô caseloads had increased by an average of 330 cases per month.
127

 

Judge Garney estimates that he currently hears between 170 and 180  

 

processed 1,927 defendants in January 2009 and 1,567 defendants in February 2009. Id. 

121. The average for the other magistrates in the Western District of Texas was 315 

criminal proceedings for the month of January 2009. Id. 

122. See Garcia Interview, supra note 84. 

123. See Ludlum Interview, supra note 81. 

124. See Garcia Interview, supra note 84. Judge Garcia explains that, during the summer 

months, border apprehensions tend to be lower. Those numbers rise again during the harvesting 

season and after the winter holidays. Id. 

125. Id. On the two days I visited the Del Rio district court in late August and early 

September 2009, there were only twenty-one new prosecutions the first day and fourteen the 

second, but when I interviewed the head of the Del Rio Federal Defenderôs office in March 2009, 

the FPD had handled seventy-one new prosecutions that day. Telephone Interview with William 

D. Fry, Supervisory Assistant Fed. Pub. Defender, Del Rio, Tex. (Apr. 1, 2009) [hereinafter Fry 

Telephone Interview]. Some have reported that the average number of daily Streamline 

prosecutions in Del Rio is currently somewhere around fifty or sixty. See Williams Statement, 

supra note 73, at 5. 

126. ,

, supra note 119. 

127. Id. Judge Garney conducted 712 criminal proceedings in January 2009, Judge 

McDonald 935 proceedings, and Judge Mesa 1,017 proceedings. The caseload comparisons for 

February 2008 and February 2009 demonstrate a similar average caseload increase of 358 cases 

for these three magistrate judges. In January 2010, the El Paso district court received a fourth 

magistrate judge. The addition of that judge appears to be alleviating the other magistratesô 

workloads. E-mail from Honorable Richard Mesa, U.S. Magistrate Judge, W. Dist. of Tex., El 

Paso, Tex., to author (Feb. 18, 2010, 7:03:07 PST) (on file with author). 
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misdemeanor cases per week, while he heard only fifty to sixty such cases per 

week before Streamline.
128

 

On the day I visited the El Paso district court, March 25, 2009, the 

government initiated twenty-five Operation Streamline misdemeanor 

prosecutions, which seems to be fairly typical.
129

 However, the record in recent 

months was eighty-seven Streamline defendants in one day.
130

 

Although Operation Streamline has had a striking impact on the 

workloads of magistrate judges in El Paso, the two El Paso magistrate judges I 

interviewed stressed that the bulk of the extra work that Streamline generates 

falls on their support staff.
131

 Because Streamline defendants appear in court in 

groups and almost always plead guilty, judges are able to process Streamline 

cases relatively quickly. The support staff, however, does not benefit from 

these efficient group proceedings, because they must create and maintain a case 

file for each defendant.
132

 

3. Tucson 

Operation Streamline appears to be somewhat less of a burden on the 

judiciary in Tucson than in other cities because of the size of the Tucson bench. 

There are currently seven magistrate judges in Tucson, which means that every 

seven weeks each judge spends one week on Streamline duty.
133

  

Nonetheless, Operation Streamline has had an undeniable impact on the 

workloads of Tucsonôs federal judges. The USAO in Tucson reports that 

Operation Streamline prosecuted 26,600 defendants between January 2008 and 

October 1, 2009.
134

 Filings under 8 U.S.C. §§ 1325 and 1326 comprised 83 

percent of all criminal prosecutions in the District of Arizona
135

 in 2008.
136

 In 

 

128. See Garney Interview, supra note 25. 

129. The caseload statistics of the three El Paso magistrate judges for the months of 

January 2009, February 2009, and November 2009 reveal a rough average of twenty prosecutions 

per day. ,

, supra note 119; E-mail from Honorable Richard Mesa, U.S. Magistrate Judge, W. 

Dist. of Tex., El Paso, Tex., to author (Dec. 14, 2009, 14:32:32 PST) (on file with author) 

(providing caseload statistics for the months of February 2009 and November 2009). 

130. See Interview with Honorable Richard Mesa, Magistrate Judge, W. Dist. of Tex., El 

Paso, Tex. (Mar. 25, 2009) [hereinafter Mesa Interview]. 

131. See id.; Garney Interview, supra note 25. The Administrative Office report echoes this 

concern. See ,

, supra note 16, at 14. (ñCourts 

report that Operation Streamline II has been particularly draining on their support staff because of 

the volume of additional paperwork.ò). 

132. See Mesa Interview, supra note 130. 

133. See id. 

134. E-mail from Robert Miskell, Chief, Criminal Div., U.S. Attorneyôs Office, Tucson, 

Ariz., to author (Nov. 18, 2009, 7:24:30 PST) (on file with author).  

135. While it is not ideal to measure prosecutions throughout the entire District of Arizona, 

as that district also encompasses courts in Phoenix, Flagstaff, Prescott, and Yuma, the clerkôs 

office in the District of Arizona unfortunately does not keep statistics on filings by specific charge 

within each division. E-mail from Michael OôBrien, Chief Deputy Clerk, Dist. of Ariz., Tucson, 
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2005, by comparison, those prosecutions occupied just 46 percent of the 

districtôs criminal docket.
137

 Streamline has also meant that judges in the 

District of Arizona hear fewer felony cases, including drug prosecutions and 

prosecutions for alien smuggling under 8 U.S.C. § 1324.
138

 

C. Defending Operation Streamline Cases 

Because the FPD lacks the capacity to handle much, if any, of the 

Operation Streamline caseload, CJA Panel attorneys represent the majority of 

Streamline defendants in Del Rio, El Paso, and Tucson. The amount of time 

that defense attorneys have to meet with their clients, and the relative privacy 

of those attorney-client meetings, however, varies by jurisdiction. This Part 

explains how the attorney assignment and representation process occurs in each 

of the cities I visited. 

1. Del Rio 

The FPD in Del Rio did not become involved in the Operation Streamline 

docket until 2007.
139

 When CBP first implemented the program, it proposed 

that all migrants receive a ninety-day sentence in exchange for a guilty plea to 8 

U.S.C. § 1325(a), with the proviso that, as soon as the migrantôs country of 

origin was ready to receive her, the sentence would be reduced to time 

served.
140

 According to William Fry, supervisory assistant federal public 

defender in Del Rio, the Del Rio FPD refused ñto play the game.ò
141

 The FPD 

insisted on defending the Streamline prosecutions as it saw fit, rather than 

agreeing to a guilty plea and ninety-day sentence in every case.
142

 The FPD 

also asked the court to limit FPD appointments to twenty per day, because of 

staffing constraints.
143

 As a result of these demands, Mr. Fry says, the Del Rio 

district court essentially ñfiredò the FPD, instead assigning the Streamline cases 

exclusively to CJA Panel attorneys.
144

 Del Rio District Judge Alia Ludlum tells 

the story somewhat differently. She says the FPD simply did not have the 

 

Ariz., to author (Nov. 10, 2009, 10:52:47 PST) (on file with author).  

136. There were 10,056 prosecutions filed under 8 U.S.C. § 1325 and 4,956 prosecutions 

filed under 8 U.S.C. § 1326 in the District of Arizona in 2008, out of 17,759 total prosecutions. 

Transactional Records Access Clearinghouse, Federal Criminal Enforcement: Going Deeper 

(2009), http://tracfed.syr.edu/index/cri/cri_godeep_index_pros.html (search by fiscal year, district, 

lead charge (title and section), and prosecutions filed; click on 2008; click on Arizona) (results on 

file with author). 

137. There were 1,194 prosecutions filed under 8 U.S.C. § 1325 and 2,459 prosecutions 

filed under 8 U.S.C. § 1326 in the District of Arizona in 2005, out of 7,905 total prosecutions. Id.  

138. See Part III.A.2, infra, and Figure 4, infra.  

139. See Fry Telephone Interview, supra note 125. 

140. See id. 

141. Id. 

142. See id. 

143. Williams Statement, supra note 73, at 5. 

144. Fry Telephone Interview, supra note 125. 
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capacity to defend the Streamline prosecutions when the program began, so the 

court assigned the cases to CJA attorneys.
145

 However, recognizing that the 

program would move forward with or without them, the Del Rio FPD began 

taking on a limited number of Streamline cases in 2007.
146

 The FPD now 

covers the Streamline docket two days a week.
147

 

On the other three days, CJA Panel attorneys accept Operation Streamline 

appointments, and one attorney is assigned to represent all of the Streamline 

defendants receiving initial appearances on any given day.
148

 This arrangement 

can result in one lawyer accepting as many as eighty appointments per day.
149

 

Defense attorneys in Del Rio, whether CJA or FPD, have one day to interview 

their clients between the date that the Border Patrol files the complaint and the 

hearing that serves as the initial appearance, plea, and sentencing.
150

 If a CJA 

attorney receives eighty appointments and spends a full eight-hour day at the 

detention facility interviewing defendants without a break, she will be able to 

spend just ten minutes with each client. In contrast, defense attorneys in Tucson 

and El Paso reported that they were able to spend thirty minutes or more 

interviewing each Streamline client, given the much lower attorney-client ratios 

in those cities.
151

 With apprehensions currently down in the Del Rio sector, 

there may be twenty, not eighty, new Streamline prosecutions per day. Even 

then, a CJA attorney would need to spend ten straight hours at the detention 

facility in order to see each of her clients for thirty minutes. 

Generally, given the high volume of cases in Del Rio, defense attorneys 

first provide a group presentation at the detention center to all of their clients.
152

 

During this presentation, the attorney outlines the defendantsô basic rights and 

provides an overview of the charges, the penalties and potential immigration 

consequences of those charges, and the defendantsô options.
153

 Many attorneys 

then take a few minutes to speak with each client individually.
154

 Often, 

 

145. Ludlum Interview, supra note 81. 

146. The Del Rio FPD now accepts Streamline assignments two days per week. See Fry 

Telephone Interview, supra note 125. 

147. See id.  

148. See id. 

149. See, e.g., Williams Statement, supra note 73, at 5; id. The maximum attorney-client 

ratio in the Streamline proceedings in Tucson is six clients per defense attorney. Bacal Interview, 

supra note 111. The average ratio in El Paso is seven or eight clients per defense attorney. E-mail 

from Honorable Richard Mesa, U.S. Magistrate Judge, W. Dist. of Tex., El Paso, Tex., to author 

(Sept. 17, 2009, 11:25:29 PST) (on file with author). 

150. See Fry Interview, supra note 16. Along with the complaint, the defense attorney 

receives her clientôs prosecution report and any discovery in the case, which she can take with her 

when she travels to the detention center to conduct client interviews. Ludlum Interview, supra 

note 81. 

151. See, e.g., Bacal Interview, supra note 111; Melendez Interview, supra note 16.  

152. See, e.g., E-mail from William D. Fry, Supervisory Assistant Fed. Pub. Defender, Del 

Rio, Tex., to author (Sept. 17, 2009, 14:21:12 PST) (on file with author).  

153. See id. 

154. See Fry Interview, supra note 16. 
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defense attorneys have no more than five to ten minutes for each of these 

individual meetings.
155

 The group presentation takes place in a large room at 

the detention center, while the individual meetings may take place at a table in 

this same room or in a separate room nearby.
156

 If the meeting does not take 

place in a separate room, attorneys must speak to their clients in low tones to 

avoid having their conversations overheard.
157

 

The Del Rio FPD has the institutional resources and personnel to provide 

slightly more individualized attention to Operation Streamline defendants than 

do the CJA attorneys, who are generally solo practitioners. When on Streamline 

duty, the FPD sends a minimum of four staff membersðusually two lawyers 

and two investigatorsðto the detention center to interview clients.
158

 The FPD 

has the capacity to send as many as eight representatives to the jail, which it 

may do on particularly busy days.
159

 

From Operation Streamlineôs inception until sometime in 2008, the Del 

Rio district court paid the CJA attorneys $50 per Streamline defendant they 

represented, rather than their usual hourly salary.
160

 Many observers criticized 

that payment plan as violating the terms of the Criminal Justice Act
161

 and 

creating an incentive for CJA attorneys to represent as many clients as quickly 

as possible.
162

 District Judge Alia Ludlum defends the practice, explaining that 

it created much less work for the district court (which processes the CJA 

vouchers) and resulted in payments that almost equaled those that the CJA 

 

155. See id. See also Michael Riley, Criminal Crossing: Part 3, , Mar. 6, 

2007, at A1, available at http://www.denverpost.com/fortressamerica/ci_5363410 (ñBefore their 

court appearance, [Del Rio CJA Panel attorney] Jacques De La Mota quickly tries to find if there 

is anything that might keep his clients in the country, conceding he has only five to 10 minutes 

with each.ò). 

156. See E-mail from William D. Fry, Supervisory Assistant Fed. Pub. Defender, Del Rio, 

Tex., to author (Sept. 17, 2009, 14:21:12 PST) (on file with author). 

157. See id. 

158. See Fry Telephone Interview, supra note 125. 

159. See id. 

160. Ludlum Interview, supra note 81. Section 2.22A(1) of the CJA Guidelines specifies 

that ñ[e]xcept in federal capital prosecutions and in death penalty federal habeas corpus 

proceedings,ò compensation paid to CJA Panel attorneys may not exceed a specified hourly rate 

ñfor time expended in court or out of court or before a United States magistrate judge.ò 

 

§ 2.22(A)(1) (Judicial Conference of the U.S. 2005), available at http://www.fd.org/ 

Publications/GenRef/Vol7/Volume_7/Section_A.html. The hourly rate for noncapital cases was 

$110 per hour in 2009 and will be $125 per hour in 2010. Admin. Office of the U.S. Courts, 

Office of Defender Servs., Training Branch, History of Criminal Justice (CJA) Rates, 

http://www.fd.org/odstb_CJAHistory.htm (last visited Feb. 15, 2010). 

161. At the time these $50 per client payments were occurring (between 2005 and 2008), 

the CJA hourly rate ranged between $90 per hour and $100 per hour. Id. 

162. See, e.g., ,

 (May 4, 2008), available at http://www.nacdl.org/public.nsf/ 

26cf10555dafce2b85256d97005c8fd0/064ff68eac7e3ac5852575c80057c114?OpenDocument; 

Williams Statement, supra note 73, at 5.  
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attorneys now receive.
163

 Nonetheless, Judge Ludlum revised the payment 

scheme at the suggestion of the Administrative Office of the U.S. Courts.
164

 

2. El Paso  

As a result of the heavy felony immigration caseloads in El Paso, the 

cityôs FPD does not have the capacity to handle misdemeanor Operation 

Streamline prosecutions. All 8 U.S.C. § 1325 cases therefore go to the CJA 

Panel. Edgar Holguin, an assistant federal public defender in El Paso, estimates 

that the FPD handles about 90 percent of the 8 U.S.C. § 1326 felony filings in 

El Paso, while CJA Panel attorneys handle the remaining 10 percent.
165

 For the 

FPD, that amounts to an estimated sixty active cases per attorney at any given 

time, which simply does not leave room for misdemeanor representation, given 

current staffing levels.
166

 

Although the FPD does not participate in the misdemeanor Operation 

Streamline docket in El Paso, the attorney-client ratios remain relatively low. 

The court generally appoints CJA attorneys to represent seven or eight 

defendants at a time,
167

 though one defense attorney reports that he has, on 

occasion, been appointed to represent as many as fifteen or twenty Streamline 

defendants.
168

 Because Streamline defendants receive two separate hearings in 

El Paso, defense attorneys have several days, and sometimes as long as two 

weeks, between the two hearings to interview their clients.
169

 El Paso CJA 

attorney Alex Melendez, who accepts Streamline appointments two to three 

times each month, estimates that he typically spends about thirty minutes with 

each client, but can spend more time than that if necessary.
170

 

The downside to the El Paso system is that defense attorneys generally 

must meet with their clients in the visiting rooms of two local detention 

facilities.
171

 Attorneys and their clients sit in cubicles, separated by bulletproof 

plexiglass, and use telephones to communicate.
172

 However, if an attorney feels 

 

163. Ludlum Interview, supra note 81. According to Judge Ludlum, in 2009, CJA Panel 

attorneys typically billed thirty minutes per Streamline defendant at an hourly rate of $110 per 

hour, for a total of $44 per client. See id. 

164. See id. 

165. See Telephone Interview with Edgar Holguin, Assistant Fed. Pub. Defender, El Paso, 

Tex. (Mar. 30, 2009) [hereinafter Holguin Interview]. 

166. See id. 

167. E-mail from Honorable Richard Mesa, U.S. Magistrate Judge, W. Dist. of Tex., El 

Paso, Tex., to author (Sept. 17, 2009, 11:25:29 PST) (on file with author). 

168. See Melendez Interview, supra note 16. 

169. See id. 

170. See id. 

171. El Paso Streamline defendants are typically held briefly at the El Paso County Jail in 

downtown El Paso and then transferred to the West Texas Detention Center in Sierra Blanca, 

Tex., almost ninety miles southeast of El Paso. See id. 

172. While Mr. Melendez reported that the meeting spaces at these detention facilities tend 

to afford adequate privacy, he did say that occasionally it is possible to overhear other peopleôs 

conversations. See id. 
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it is necessary, she can request a contact visit with her client. Mr. Melendez 

reports that the detention centers always grant such requests.
173

  

3. Tucson 

The Federal Public Defender and the CJA Panel share responsibility for 

the Operation Streamline cases in Tucson, though not equally. Two federal 

defenders and fourteen or fifteen CJA attorneys generally split the docket each 

day, yielding an average attorney-client ratio of four or five clients per 

attorney.
174

 All of the relevant parties have agreed that the attorney-client ratio 

under Streamline in Tucson will not exceed six clients per attorney.
175

  

Defense attorneys in Tucson receive their clientsô complaints at 9:00 a.m. 

and then have roughly three hours to interview their clients.
176

 That generally 

provides attorneys with about half an hour to meet with each client.
177

 These 

attorney-client meetings take place in the Special Proceedings courtroom at the 

Tucson district court, where approximately fifteen tables, set about four or five 

feet apart, are available for attorneys to speak with their clients. The Streamline 

defendants sit in the courtroom gallery in handcuffs and leg irons, supervised 

by U.S. Marshals, waiting their turn to be called by a defense lawyer. This  

setup, while not entirely confidential,
178

 allows attorneys to interview their 

clients outside of the detention facility. After a break for lunch, during which 

the defendants generally receive a visit from a representative of their home 

countryôs consulate, court proceedings begin at 1:30 p.m. 

D. Outcomes 

The majority of migrants prosecuted under Operation Streamline are first-

time entrants with no prior criminal convictions. These individuals receive a 

sentence of time served in most jurisdictions and generally end up spending 

two to fifteen days in detention. The Streamline defendants who do have 

criminal records, however, receive fairly divergent sentences depending on 

where they are apprehended. This Part explores the typical outcomes for 

Streamline defendants in the four jurisdictions I visited. 

 

173. See id. 

174. See Bacal Interview, supra note 111. 

175. See Roll Interview, supra note 108. 

176. See Bacal Interview, supra note 111. 

177. See id. 

178. Given that the desks are relatively close together in one open room, it is not difficult 

to hear the conversations that others are having. On the day I observed attorney-client meetings in 

Tucson, I could hear a number of the attorney-client conversations happening at nearby tables. 
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1. Del Rio 

According to Mr. Fry of the Del Rio FPD, Operation Streamline 

defendants in Del Rio can generally be divided into three categories.
179

 The 

first is comprised of what Mr. Fry and Judge Ludlum refer to as ñrealò
180

 or 

ñtrueò
181

 Streamline defendants, whom the program was designed to target. 

These are first-time entrants: individuals who have no prior arrests or 

deportations on their records. These defendants, if they plead guilty, usually 

receive a sentence of six or ten days (depending on which of the two magistrate 

judges happens to preside), with credit for time served.
182

 Since the government 

is afforded at least thirty days to prepare for trial
183

 and does not waive that 

time, a Streamline defendant will automatically spend at least a month in 

detention if she decides to contest the charges against her.
184

 Understanding 

that dynamic, as well as the desire of most Streamline defendants to minimize 

jail time, the Del Rio FPD always advises these first-time entrants to accept a 

guilty plea.
185

  

The second category of Operation Streamline defendants is comprised of 

individuals who are, in Mr. Fryôs words, ñfelonizable.ò
186

 These include 

migrants who have either been deported or convicted of illegal entry under 8 

U.S.C. § 1325 in the past and therefore risk being charged with felony reentry 

under 8 U.S.C. § 1326 if they do not plead guilty to the misdemeanor violation. 

Also part of this group are individuals who, as part of their attempt to cross the 

border, have made a false claim to U.S. citizenship and face potential felony 

fraud charges under 18 U.S.C. § 911, 18 U.S.C. § 1001, and other relevant 

statutes.
187

 Defendants in this category will receive a maximum sentence of 180 

days if they accept a guilty plea, but if they request a trial, the government may 

choose to bring an indictment on the felony charges, which can carry a much 

 

179. See Fry Interview, supra note 16. 

180. Ludlum Interview, supra note 81. 

181. Fry Interview, supra note 16. 

182. See id.; Garcia Interview, supra note 84. 

183. See 18 U.S.C. § 3161(c)(2) (2006). 

184. See Fry Interview, supra note 16. 

185. See id. 

186. Id. 

187. As Mr. Fry explains, a false statement also can be charged as a felony under other 

Title 8 provisions. Any false claim is, in Mr. Fryôs words, ñproblematic and worrisome to a 

defense lawyer. They tend to have more serious immigration consequences as well.ò E-mail from 

William D. Fry, Supervisory Assistant Fed. Pub. Defender, Del Rio, Tex., to author (Sept. 10, 

2009, 17:31:11 PST) (on file with author). Defendants who have made false claims to U.S. 

citizenship may also have used false documents to try to enter the United States, which can trigger 

a charge under 18 U.S.C. § 1546 (fraud and misuse of visas, permits, and other documents), 18 

U.S.C. § 1426 (reproduction of citizenship papers), or 18 U.S.C. § 1542 (false statements in 

application and use of a passport). See 18 U.S.C. §§ 1546, 1426, 1542 (2006). 
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longer sentence.
188

 Thus, the Del Rio FPD also generally recommends that 

these ñfelonizableò Streamline defendants plead guilty to the misdemeanor 

offense in order to avoid the felony indictment. 

Finally, there is a third, and much smaller, category of Streamline 

defendants who have some sort of prior criminal history but no prior 

deportation or voluntary return on their record. According to Mr. Fry, a 

defendant in this category will always receive the maximum sentence of 180 

days if she pleads guilty to 8 U.S.C. § 1325. But if the defendant demands a 

trial, the government does not legally have the option to bring an indictment on 

more serious felony charges.
189

 This is therefore the one category of cases in 

which a defense attorney may recommend that her client wait thirty days and 

see if she can prevail at trial, rather than accepting a guilty plea.
190

 

The typical Streamline defendant has no prior deportation, § 1325 

conviction, or other criminal conviction on her record and thus receives the six- 

or ten-day sentence, but the sentences of defendants who do not fit in that 

category vary. On the day I observed court proceedings, six of the twenty-one 

defendants appearing in court received something other than a ten-day 

sentence. Three of these defendants had prior deportations on their records, and 

the presiding judge imposed sentences based on the recency of the prior 

deportation. The judge gave a thirty-day sentence to a defendant whose 

deportation occurred in 2008 and 120-day sentences to those whose 

deportations occurred in 2009. Two of the defendants had prior convictions for 

misdemeanor illegal entry on their records, and both received sentences of 180 

days. A woman who had falsely claimed to be a legal permanent resident at a 

border inspection point, though she had no prior deportations and no criminal 

record, was sentenced to sixty days because the circumstances of her entry 

involved fraudulent conduct.  

While Operation Streamline defendants generally receive relatively short 

sentences in Del Rio, their jail time is lengthened because they spend more time 

in detention waiting for an initial appearance than defendants in other sectors. 

On both of the days I visited Del Rio, defendants were receiving initial 

appearances up to two weeks after their arrest dates.
191

  

2. El Paso  

Almost all misdemeanor Operation Streamline defendants in El Paso 

receive a sentence of time served.
192

 El Paso Magistrate Judge Norbert Garney 

 

188. See Fry Interview, supra note 16. 

189. See id. 

190. See id. 

191. See Part III.B.5, infra, for a discussion of whether this practice of holding defendants 

for more than forty-eight hours before an initial appearance violates the Fourth Amendment or 

Federal Rule of Criminal Procedure 5. 

192. See Garney Interview, supra note 25. 
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estimates that the average defendant ends up spending about fifteen days in 

detention, from the time of her arrest to her sentencing.
193

 Only a defendant 

who has multiple prior voluntary returns on her record, has a criminal record, 

or was caught with drugs will receive a sentence other than time served.
194

 In 

such a case, the sentence might be as high as 180 days, the statutory maximum 

under 8 U.S.C. § 1325.
195

 

3. Tucson 

As in El Paso, the majority of Operation Streamline defendants in Tucson 

receive a sentence of time served.
196

 These are individuals charged under 8 

U.S.C. § 1325, who may have prior voluntary returns on their records, but have 

no prior criminal conviction or formal removal order. In Tucson, any defendant 

with a prior illegal entry or formal removal on her record faces a so-called 

ñflip-flopò indictment, which charges one misdemeanor count of illegal entry 

under 8 U.S.C. § 1325 and one felony count of illegal reentry under 8 U.S.C. § 

1326.
197

 Defendants who receive the ñflip-flopò charge are offered a fast-track 

plea agreement,
198

 under which they plead guilty to the misdemeanor count and 

the government agrees to dismiss the felony count. These defendants generally 

receive sentences of anywhere from thirty to 180 days.
199

 The use of this ñflip-

flopò charge is not new in Tucson; the USAO used it routinely in illegal entry 

cases prior to the initiation of Operation Streamline.
200

 

This ñflip-flopò procedure generally results in better outcomes for most 

Streamline defendants with prior 8 U.S.C. § 1325 convictions than they would 

receive in other jurisdictions. While an illegal entrant with a prior § 1325 

conviction in Del Rio might be prosecuted for her second attempted entry under 

§ 1325 (rather than facing the felony charge), she is almost guaranteed the 

maximum sentence of 180 days.
201

 In Tucson, that same defendant would likely 

 

193. See id. 

194. See id. 

195. See id. 

196. Bacal Interview, supra note 111. 

197. Id. 

198. Certain districts have obtained the authorization of the attorney general to implement a 

ñfast-track program,ò which allows the government to charge less than the most serious offense in 

exchange for a guilty plea from the defendant. These programs exist only where the volume of 

cases (generally immigration cases) is so high that, without such an agreement, the resources of 

the district would be strained beyond capacity. Memorandum from John Ashcroft, Attorney Gen., 

Depôt of Justice, to All U.S. Attorneys, Department Principles for Implementing an Expedited 

Disposition or ñFast-Trackò Prosecution Program in a District (Sept. 27, 2003), reprinted in 16 

 134 (2003), available at http://www.justice.gov/ag/readingroom/ag-

092203.pdf. Currently, Tucson is the only Operation Streamline jurisdiction discussed in this 

Comment that has a fast-track agreement in place. 

199. Bacal Interview, supra note 111. 

200. Id. 

201. Id. 
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receive a plea offer of thirty days.
202

 

A repeat offender with a prior deportation or criminal conviction might 

also benefit somewhat from Operation Streamline in Tucson. Pre-Streamline, a 

defendant fitting that profile in Tucson faced the ñflip-flopò charge and a plea 

offer of sixty to ninety days.
203

 Today, given the high volume of cases, the 

USAO would likely offer that same defendant thirty days.
204

 Similarly, a 

defendant with multiple voluntary returns on her record would have received a 

sentence of fifteen to thirty days pre-Streamline, whereas she would typically 

receive a sentence of time served today.
205

 

But not all repeat offenders in Tucson benefit from the Operation 

Streamline process. Because the Tucson Border Patrol apprehends more 

migrants than it can channel through Streamline each day, the USAO 

independently prosecutes a small number of migrants who are not first-time 

entrants. Heather Williams, first assistant federal defender in Tucson, estimates 

that the USAO initiates about thirteen such non-Streamline prosecutions per 

day.
206

 These defendants often receive sentences that are significantly longer 

than what their Streamline counterparts receive.
207

 

While Operation Streamline does appear to benefit a small category of 

repeat offenders in Tucson, it is important to remember that most Streamline 

defendants are first-time entrants with no prior criminal record. Very few of 

these individuals would have faced criminal prosecution before Streamline was 

implemented. Streamline therefore results in worse outcomes for the vast 

majority of the migrants that it targets. 

Another feature of the Tucson Operation Streamline program that does not 

appear to exist in other jurisdictions is that the USAO, upon the request of 

defense counsel, will move to dismiss several categories of cases. According to 

Tucson defense attorneys, the USAO will always move to dismiss a Streamline 

prosecution if the defense attorney discovers (and notifies the AUSA) that the 

defendant has a viable claim to U.S. citizenship, is a juvenile, does not speak 

Spanish fluently,
208

 has a qualifying medical condition, has not been brought to 

 

202. Id. 

203. Id. 

204. Id. 

205. Id. 

206. Williams Interview, supra note 16. 

207. Bacal Interview, supra note 111. On the day I observed Streamline proceedings in 

Tucson, for example, Mr. Bacal noted that one of his Streamline clients being offered a plea 

agreement of ninety days might have been offered ten to sixteen months had he ended up in the 

non-Streamline setting, given that he had a prior aggravated felony on his record. Mr. Bacal and 

the other defense attorneys I interviewed were unable to say why certain clients are put through 

the Streamline process while others, who seem to have identical profiles, end up in the non-

Streamline process. 

208. Interpreters are only readily available for Spanish-speaking defendants. If necessary, 

the defense attorney can obtain an evaluation by a federal court interpreter to determine whether 

the client has the requisite fluency in Spanish to work with an interpreter. Bacal Interview, supra 



Lydgate_FINAL.doc (Do Not Delete) 6/30/2010 8:11 PM 

2010] ASSEMBLY-LINE JUSTICE 513 

court within forty-eight hours of arrest, or if the defense attorney has any 

concerns about the defendantôs competency.
209

 

E. 8 U.S.C. § 1326 Prosecutions in Las Cruces 

While this Comment focuses on the prosecution of 8 U.S.C. § 1325 cases 

under Operation Streamline, the practitioners and judges I interviewed in the El 

Paso sector tended to view Streamline as encompassing mandatory pros-

ecutions for felony reentry under 8 U.S.C. § 1326 as well. Thus, I will briefly 

discuss the impact that increased § 1326 prosecutions have had in Las Cruces, 

New Mexico, as an example of Streamlineôs effect in the felony context. 

While a surge in misdemeanor prosecutions is the hallmark of Operation 

Streamline, increased felony reentry prosecutions are also part of the program, 

since many convicted Streamline defendants who attempt a second border 

crossing will face a § 1326 charge. While no Streamline jurisdiction appears to 

have a mandatory policy dictating how U.S. attorneys must treat second-time 

entrants, all of these jurisdictions have seen a concurrent rise in § 1326 

prosecutions with the increase in misdemeanor prosecutions under Streamline. 

 District Judge Robert Brack presides over the felony reentry prosecutions 

in Las Cruces. ABC News named Judge Brack ñAmericaôs busiest judgeò in 

July 2008.
210

 Judge Brack disputes this titleðñIôm not even the busiest judge in 

this courthouse,ò
211

 he saysðbut he does consistently carry one of the highest 

immigration caseloads of any district judge in the country. At the time of his 

interview with ABC News, Judge Brack estimated that he would process 

between 1,000 and 1,200 criminal defendants in 2008, but that number ended 

up being closer to 1,400.
212

 The national average is around eighty-seven.
213

 The 

Syracuse University Transactional Records Access Clearinghouse found Judge 

Brack to be the district judge with the highest number of immigration criminal 

cases in both January 2009 and January 2010.
214

 In both years, ñReentry of 

deported alienò under 8 U.S.C Ä 1326 was the most frequently recorded lead 

 

note 111. 

209. See id.; Williams Interview, supra note 16. 

210. Russell Goldman, Whatôs Clogging the Courts? Ask Americaôs Busiest Judge, 

, July 23, 2008, available at http://abcnews.go.com/TheLaw/story?id=5429227&page=1. 

211. Interview with Honorable Robert Brack, U.S. Dist. Judge, Dist. of N.M., Las Cruces, 

N.M. (Mar. 24, 2009) [hereinafter Brack Interview]. 

212. See id. 

213. See Immigration Crisis Tests Federal Courts on Southwest Border,  

(Admin. Office U.S. Courts Office Pub. Affairs, Washington, D.C.), June 2006, available at 

http://www.uscourts.gov/ttb/06-06/border/index.html. 

214. , 

 (2010), available at http://trac.syr.edu/tracreports/bulletins/immigration/ 

monthlyjan10/fil/. See also , 

 (2008), available at http://trac.syr.edu/immigration/ 

reports/188 (finding Judge Brackôs criminal immigration caseload to be the highest among district 

judges nationwide in March 2008 and March 2007 as well). 
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charge in Judge Brackôs courtroom.
215

 

As a result of his disproportionately high criminal immigration caseload, 

Judge Brackôs civil docket has had to be reduced. He carries about half of the 

civil caseload that other district judges in New Mexico carry but about eight 

times the criminal caseload.
216

 The Las Cruces court has also had to transfer 

other kinds of felony cases to make room for its immigration docket; in 2007, 

the court transferred about six hundred felony cases to Albuquerque.
217

 

Beyond overwhelming the federal bench, Operation Streamline has also 

impacted the amount of time migrants spend in prison. A prior 8 U.S.C. § 1325 

conviction sets a migrant up for a later 8 U.S.C. § 1326 charge, and felony 

Operation Streamline defendants receive much longer sentences than 

misdemeanor defendants, who often spend just days or weeks in detention. In 

2008, prosecutions under § 1326 took an average of 122 days to move through 

the court system in the District of New Mexico, and the average sentence for a 

§ 1326 defendant in New Mexico was ten months.
218

 

III  

OPERATION STREAMLINEôS UNACCEPTABLE CONSEQUENCES 

DHS has touted Operation Streamline as a success, noting impressive 

reductions in apprehensions of migrants in the border communities in which it 

has implemented the program.
219

 It is far from clear, however, that Streamline 

 

215. ñReentry of deported alienò under 8 U.S.C Ä 1326 ranked first, followed by ñFraud 

and misuse of visas, permits, and other documentsò under 18 U.S.C Ä 1546 and ñEntry of alien at 

improper time or place; etc.ò under 8 U.S.C Ä 1325. See 

, , supra note 214, tbl.4 (click 

ñmoreò in the line for Judge Robert Brack); ,

, supra note 214, tbl.4; 

, ,

, (2010), available at http://tracfed.syr.edu/results/ 

9x204bd3320cfc.html. 

216. See E-mail from Honorable Robert Brack, U.S. Dist. Judge, Dist. of N.M., Las 

Cruces, N.M., to author (Oct. 29, 2009, 17:02:05 PST) (on file with author). 

217. ,

, supra note 16, at 27. 

218.  Transactional Records Access Clearinghouse, Federal Criminal Enforcement: Going 

Deeper (2009), http://tracfed.syr.edu/index/cri/cri_godeep_index_pros.html (search by fiscal year, 

district, lead charge (title and section), prison term, average prison term, and ñAve. Days Ref. to 

Court Disp.ò; click on 2008; click on N. Mexico) (results on file with author). While this is an 

average for the entire District of New Mexico, Judge Robert Brack of Las Cruces notes that the 

average processing times are much lower in Las Cruces. Six years ago, the average § 1326 

defendant in Las Cruces who received a sentence of time served spent about seventy days in jail. 

By Judge Brackôs estimation, that average is currently closer to forty days. E-mail from Honorable 

Robert Brack, U.S. Dist. Judge, Dist. of N.M., Las Cruces, N.M., to author (Aug. 17, 2009, 

14:06:37 PST) (on file with author). 

219. See, e.g., Press Release, U.S. Depôt of Homeland Sec., Operation Streamline Nets 

1,200-Plus Prosecutions in Arizona (July 24, 2007), available at http://www.customs.gov/ 

xp/cgov/newsroom/news_releases/archives/2007_news_releases/072007/07242007_3.xml 

(describing success of Operation Streamline in Arizona and elsewhere). 


