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AssemblyLine Justice:
A Review of Operation Streamline

Joanna Jacobbi Lydga(‘%e

INTRODUCTION

Every day, up to eighty migrants appear before a magistrate judge in the
federal district courthouse in the border town of Del Rio, Texas. Most are from
Mexico, though a few have made the trip to the tM&xico border from Cent
ral America. Apprehended by the U.S. Border Patrol, these migrants have spent
as long as two weeks waiting in the nearby county jail to see a judge. Two days
a week, the Del Rio Federal Pubt Def ender 6s Office provides r
to the migrants. On the other three days, the court appoints one attorney in
private practice to represent the entire group. That lawyer has generally visited
the jail and conducted as many as eighty clientvige/s in one day.

The defendants enter the courtroom in handcuffs and leg irons. Through
headphones, they listen to a court interpreter translate into Spanish a plea
agreement and the criminal charges against them. The judge asks the migrants,
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as a groupwhether they understand those charges, whether they are satisfied

with their legal representation, and whether their plea is voluntary. In unison,

they re&spodttenfi one by one, the judge asks e
pleads. Almost invariably, thenas we r culpalded guilty. After each

defendant enters his guilty plea, an attorney for the U.S. Border Patrol reads the

factual basis for that plea. AOn August 15, 2
who is a native and citizen of Mexico, did enter thététhStates illegally near
Eagle Pass, Texas, by wadi'nThe eati;er oss t he Ri o

process usually takes just one to two hours.

Five days a week, every week of the year, a version of this scene plays out
in eight of the eleven federal districourthouses located along the U.S.
Mexico border:

* * %

Between 2002 and 2008, magistrate judges along theM&sgco border
saw their misdemeanor immigration caseloads more than quadruple. During
that period, criminal prosecutions of petty immigratielated offensés
increased by more than 330 percent in the federal district courts along the
border, from 12,411 caseper year to 53,697 Those caseloadsontinue to
rise® During the same siyear period in the border district courts, felony alien
smuggling prosecutions grew at a comparatively sluggish’ ratej drug

1. Ihave used a fictitious name and date in this example.

2. The federal districts along the UNBexico border are the Southern District of California,
the District of Arizona, the District of New Mexico, the Western District of Texas, and the
Southern District of Texas. The courthouses are located in San Diego, California; EI Centro,
California; Yuma, Arizea; Tucson, Arizona; Las Cruces, New Mexico; El Paso, Texas; Alpine,
Texas; Del Rio, Texas; Laredo, Texas; McAllen, Texas; and Brownsville, Texas.

3. Petty offenses are misdemeanors with a marinsentence of no more than six months.
Petty immigratiorrelated offenses are almost exclusively prosecutions under 8 U.S.C. 8 1325 for
first-time improper entry into the United Stat8ge8 U.S.C. § 1325 (2006).

4. ApmIN. OfrICE OF THE U.S. COURTS, 2002 ANNUAL REPORT OF THE DIRECTOR:
JupicIAL BUSINESs OF THE UNITED STATES Courts 342 tbl.M-2 (2002, available at
http://www.uscourts.gov/judbus2002/appendices/m02sep02.pdf.

5. AbpMIN. OFFICE OF THE U.S. COURTS, 2008 ANNUAL REPORT OF THE DIRECTOR:
JupiciIAL BUSINESs OF THE UNITED STATES Courts 361 tbl.M2 (2009, available at
http://www.uscourts.gov/judbus2008/appendices/M02Sep08.pdf. sit e of this increase in
prosecutions may be due to i mproved reporting by the U.
of Justice has not clarified exactly what effect that reporting hasSes. ., Spencer S. Hsu,
Immigration Prosecutions Hit Neldigh, WasH. PosT, June 2, 2008, at Al.

6. In 2009, there were 54,788 petty immigration prosecutions in the border district courts.
ADMIN. OFFICE OF THE U.S. COURTS, 2009 ANNUAL REPORT OF THE DIRECTOR: JUDICIAL
BUSINESS OF THE UNITED STATES Courts 356 thl.M2 (2010, available at
http://www.uscourts.gov/judbus2009/appendices/M02Sep09.pdf.

7.  Transactional Records Access Clearinghotsgleral Criminal Enforcement: Going
Deeper (2009), http://tracfed.syr.edu/index/cri/cri_godeep_index_pros.html (search by fiscal year,
district, lead charge (title and section), and prosecutions filed; pull annual 8 U.S.C. § 1324
prosecutions for 2062008 for each border district (Southern District of California, District of
Arizona, District of New Mexico, Western District of Texas, and Southern District of Texas); add
results together) (results on file with auth@len smuggling prosecutions under 83.C. § 1324

N
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prosecutions steadily declind

Skyrocketing petty immigration prosecutions would seem to suggest a
recent surge of migrants attempting to cross the-MeXico border, but there
hasbeen no such surge. The U.S. Border Patrol reports that its apprehensions
have been declining since 200Rather, the increased misdemeanor caseload
in the border district courts is largely the result of a set of-tdecance
immigration enforcement pgrams that the Bush administration introduced.
The first of these programs began in Del Rio, Texas, in 2005, and the
Department of Homeland Security (DHShas since implemented similar
programs inYuma, Arizona; Tucson, Arizona; Las Cruces, New Mexicb; E
Paso, Texgd aredo, Texas; Brownsville, Texas; and McAllen, TeXagero-
tolerance programs thus currently exist in some form in six of the nine Border
Patrol sectordd or four of the five federal judicial distri¢f® along the

in the border district courts went from 2,208 cases in 2002 to 3,900 cases inlR0UBe
Transactional Records Access Clearinghouse obtains its data from the Executive Office for United
States Attorneys under the Freedom of Information &1,S.C. § 552 (2006).

8. According to data from the Administrative Office of the U.S. Courts, drug prosecutions
in the federal district courts along the border decreased from 6,430 casesnceahime2002 to
4,966 cases commenced in 20@®e ApMIN. OFFICE OF THE U.S. COURTS, 2002 ANNUAL
REPORT OF THE DIRECTOR: JUDICIAL BUSINESS OF THE UNITED STATES COURTS thl.D-3, available
at http://www.uscourts.gov/judbus2002/contents.htmiN. OFFICE OF THE U.S. COURTS, 2008
ANNUAL REPORT OF THE DIRECTOR: JUDICIAL BUSINESS OF THE UNITED STATES COURTS tbl.D-3,
available athttp://www.uscourts.gov/judbus2008/contents.cfm

9. Seee.g, NANCY RYTINA & JoHN SiMaNskl, U.S. DEP’T OF HOMELAND SEC., OFFICE
OF IMMIGRATION STATISTICS, FACT SHEET, APPREHENSIONS BY THE U.S. BORDER PATROL: 2005—
2008 (June 2009),available at http://www.dhsgov/xlibrary/assets/statistigaiblications/ois_
apprehensions_fs 20060 08 . pdf . The Border Patrol ds apprehensions
2009.U.S. DEP’T OF HOMELAND SEC., SECURING AMERICA’S BORDERS: CBP FISCAL YEAR 2009
IN REVIEW Fact SHEET (2009), available at http://www.cbp.gov/xp/cgowewsroom/news_
releases/archivE009_news_releases/nov_09/11242009_5.xml.

10. Certain sources that this Clonmigrationt andc i t e s refer t

Naturalizat i on In2@2, Congresopassed tHémelbh8Security Act, Pub. L.
No. 107296, 116 Stat. 2135 (2002), which abolished the INS and created DHS. The Act divided

d

the former I NS6és functions between three agencies withi

(CBP), Immigration and Customs Enforcement (IC&)d Citizenship and Immigration Services
(CIS). Very generally, CBP is responsible for border enforcement, ICE for the interior
enforcement of customs and immigration laws, and CIS for adjudicating applications for
immigration benefits.

11. SeeFederal Courts Hit Hard by Increased Law Enforcement on Bordenrp
BrancH (Admin. Office U.S. Courts Office Pub. Affairs, Washington, D,Guly 2008 available
at http://www.uscourts.gov/ttb/20087/aticle02_1.cfm;Jazmine UlloaJmmigration Crackdown
Begins BROWNSVILLE HERALD, June 9, 2008&vailable at2008 WLNR 10923971.

12. There are nine Border Patrol sectors along the-M&Xico border the San Diego and
El Centro Sectors in California; the Yuma and Tucson Sectors in Arizona; the El Paso Sector,
which spans New Mexico and part of western Texas; and the Marfa, Del Rio, Laredo, and Rio
Grande Valley Sectors in Texas. Operation Streanhliageyet to be implemented in San Diego, El
Centro, or Marfa. A map of these sectors is available at http://www.cbp.gov/linkhandler/cgov/
careers/customs_careers/border_careers/bp_agent/sectors_map.ctt/Sectors_sédapajstinfra
Figure 1.

13. The federal judicial districts along the U/8exico border do not correspond exactly
with the Border Patrol sectors. The San Diego and El Centro sectors fall within the jurisdiction of



Lydgate_FINAL.dogDo Not Delete) 6/30/20108:11 PM

484 CALIFORNIA LAW REVIEW [Vol. 98:481

U.S-Mexico border (see fure 1).Though these zestwlerance programs have
various names, they are usually referred to in the aggregai®mesation

Streamliné@ (or AStreamlineod)
Operation Streamline has fundamentally transformed U.S. border
enforcement practices. Before Strdai ne began, when DHS6s Border

agents apghended a migrant attempting to cross the border unlawfully for the

first time, DHS either voluntarily returned that migrant to her home country or

administratively detained her and processed her thiabg civil immigration

syse m. The U. S. Attorneydéds Office (USAO) usua
migrants with criminal records and for those who made repeated attempts to

cross the border. Operation Streamline removed that prosecutorial discretion,

requring the criminal prosecution of all border crossers, regardless of their

prior history**

Most Operation Streamline defendants amgrants from Mexico or
Central America who have no prior criminal convictions and who have
attempted to cross the U-Blexico border in search of work or to reunite with
family in the United States. Firtitme offenders are prosecuted for
misdemeanor illegal entry under 8 U.S.C. § 1325, which carries a maximum
sentence of six months. Any migrant who has been deported in shanzh
attempts to reenter can be charged with felony reentry under 8 U.S.C. § 1326,
which generally carries a twgear maximum penalty but can involve up to a
twenty-year maximum if the migrant has a criminal recbrBefense attorneys
estimate that 99 peent of Streamline defendants plead guilty.

the Southern Disict of California. The Yuma and Tucson sectors are under the jurisdiction of the
District of Arizona. The portion of the El Paso sector that covers New Mexico falls within the
District of New Mexico. The rest of the El Paso sector, as well as the Dek&tiar sfall within
the Western District of Texas. The Laredo and Rio Grande Valley sectors are under the juris
diction of the Southern District of Tex&Seeinfra Figure 1. Operation Streamline currently exists
in some form in every southwest border distexcept the Southern District of Californeed.

14. No Streamline jurisdiction actually prosecutB30 percentof border apprehensions.
The Border Patrol, as a matter of policy, does af#rrfor prosecution juveniles, parents traveling
with minor children, persons with certain health conditions, and others who require prompt return
to their country of origin for humanitarian reasoBge, e.g.Telephone Interview witiRichard
Durbin, Crmi n a | Chief, u. s. At t o rApre 4002609)Qrfotes oo Ble  W. Di st. of T
with author) [hereinafteDurbin Interview.

15 | f the defendantédés prior riotian,otveamaximymm cur r ed af t er a
possible penalty under 8 U.S.C. § 1326 is ten years in pi8e®8 U.S.C. § 1326 (2006). If the
prior removal occurred after an aggravated felony conviction as defined by 8 U.S.C. §
1101(a)(43), the penalty can be up to twenty yeapison.See id§§ 1101(a)(43), 1326.

16. See.eg., Interview with William D. Fry,Supervisory Assistant Fed. Pub. Defender,
Del Rio, Tex.(Sept. 1, 2009) [hereinafter Fry Intervievifiterview with Heather Williams, First
Assistant Fed. Pub. Defender, Tucson, Ariz. (Sept. 2, 2009) [hereiNdiileams Interview];
Telephone Interview withAlex Melendez, CJA Panel Attorney, El Paso, TEept. 16, 2009)
[hereinafter Melendez Interview$eealso AbMIN. OFFICE OF THE U.S. COURTS, REPORT ON THE
IMPACT ON THE JUDICIARY OF LAW ENFORCEMENT ACTIVITIES ALONG THE SOUTHWEST BORDER:
PREPARED FOR THE U.S. HOUSE OF REPRESENTATIVES AND SENATE COMMITTEES ON
APPROPRIATIONS 6 (July 2008) (on file with author)hgreinafterApmiN. OFFICE OF THE U.S.
COURTS, REPORT ON THE IMPACT ON THE JUDICIARY OF LAW ENFORCEMENT ACTIVITIES ALONG
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In some locations, Border Patrol attorneys are deputized as special assistant
U.S. attorney¥ to prosecute Streamline cases, though the USAO has retained
control elsewhere. While the criminal prosecutiopénding, DHS processes
the migrant for removal from the United Stat®s.
Operation Streamline generates as many as eighty new prosecutions per
day in some locations. Because mostefendants arerosecuted under
8 U.S.C. § 1325, the misdemeanor statutagisirate judges hedne bulk of
Streamline case¥.The sheer number of daily prosecutions requires nearly all
judges to combine the initial appearance, arraignment, plea, and sentencing into
one hearing’ Many Streamline defendants complete the enticeqeding
meeting with counsel, making an initial appearance, pleading guilty, and being
sentenced after waiving a presentence répwmria single day. Criminal Justice
Act (CJA) Panel attorneys,lawyers in private practice who are assigned to
represent inigent defendants in federal court in cases the Federal Public
Defender (FPD) cannot handle, serve as counsel for the majority of Streamline
defendants. In Del Rio, CJA attorneys are appointed to represent up to eighty
clients in one hearing, which forecéss individualized representatiomn
December 2009, the U.S. Court of Appeals for the Ninth Circuit held that
Streamlineds en masse plea hearfngs in Tucson
To understand how Operation Streamline is working, | visited fitigsc
where DHS has implemented versions of the program: Del Rio, Texas; El Paso,
Texas; Las Cruces, New Mexico; and Tucson, Arizona. In each city, | observed
Streamline court proceedings and conducted interviews with judges, U.S.
attorneys, defense att@ys, Border Patrol representatives, and immigration
lawyers. This Comment is the product of that research.
Part | of this Comment provides an overview of the immigration enforce
ment practices used in these border jurisdictions before Operation Streamline
began. Part Il presents a detailed examination of Operation Streamline as it
exists in the four cities | wvisited. Part [ 11
and policy implicatonsPart |V di scusses the Southern Dist

17. See28 U.S.C. § 543 (2006).

18. See,eg. , Press Rel ease, u. S. Customs and Border Prot.
Streamline 110 @evRire. at Atth://www.2bP.§os/3p/cgov/inewsroom/
news_releases/archives/2005_press_releases/122062005.xml.

19. See,e.g, ApMIN. OFFICE OF THE U.S. COURTS, REPORT ON THE IMPACT ON THE
JUDICIARY OF LAW ENFORCEMENT ACTIVITIES ALONG THE SOUTHWEST BORDER, supranote 16,
at 6.

20. In many Streamline locations, defendants with prior removals are charged with one
count of illegal reentry under 8 U.S.C. § 1326 and a second count of illegaleder 8 U.S.C. 8§
1325. Most plead guilty to the lesser illegal entry charge.

21. Asdiscussed in Part Il.A.&fra, the city of El Paso is the exception to this rule.

22. Seel8 U.S.C. § 3006A (2006); Admin. Office of the U.S. Courts, Office of Defender
Serv. Training Branch, CJA Panel Information: Forms, Guidelines, Rates & More,
http://www.fd.org/odstb_CJAPanelinfo.htm (last visifegb. 15, 2010).

23.  United States v. RobletBolis, 588 F.3d 692 (9th Cir. 2009).
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effective alernative to Operation Streamline. Part V argues for a reevaluation
of Operation Streamline.
This Comment concludes that, while many localities have worked hard to

protect defendantsé rights wunder Operation

significantconcerrs. From a policy perspective, there are reasons to question
Streamlineb6s efficacy. Recent reduct.i
attributable to factors other than Streamline, and the program diverts resources
away from a critical objective of DHShd the Department of Justice (DOJ):
prosecuting the crimes that are creating escalating violence along the U.S.
Mexico bordef* Streamline also has troubling effects on the border district
courts, the federal law enforcement agencies that run the prograthe
migrants ittargetsT he programés substantial cost
for concern.

From a legal perspectiv&treamlinés voluminous prosecutions have led
to group proceedings that do not comport with due process; a caseload for
defeng attorneys that can result in ineffective assistance of coandegree of
coordination between the executive and the judiciary that may vitiate
separation of powers doctrine; and, in Del Rio at least, delayed probable cause
determinations. When Bder Patrol attorneys prosecute Streamline cases,
prosecutorial independence may also be compromised. These consequences led
one magistrate judge | intervi-thewed to
j us t®iarmd enany others echoed that sentiment.

ons i n

C

to tax,

descri

k

Inthe final accounting, Operation Streamlineb6

the strain it has put on border district courts, and its constitutional problems add

up to a wasteful expenditure of our law enforcement resources. The Obama
administration should therf or e el i mi nate Streamline,
discretion to choose which border crossers to prosecute, and channel all other
migrants through the civil immigration systes the Southern District of
California demonstrates, such a tailored apprdachorder enforcement can

lead to impressive successes

I
OPERATION STREAMLINE IN CONTEXT

In order to appreciate how Operation Streamline blaangedU.S.
enforcement practices along the southwest border, one must have a basic
understanding of the appretsgon and removal procedures that preceded

restor

24, See,e.qg, Press Rel ease, U Seg., Obdina pAdniinistratbn Ho me |l and

Announces National Strategy to Reduce Drug Trafficking and Flow of Bulk Cash and Weapons
Across Southwest Borde(June 5, 2009),available at http://www.dhs.gov/ynews/releases/
pr_1244217118076.shtm.

25. Interview withHonorable Norbert Garney, Magistrate Judge, W. Dist. of Tex., El Paso,
Tex.(Mar. 25, 2009) [hereinafter Garney Interview]
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Streamline. A condensed overview is presented here as a backdrop against
which to examine Streamlineds | egal and polic
The U.S. Border Patrol (Border Patrol) is part of U.S. Customs and Border
Praection (CBP) within DHS. When a Border Patrol agent observes a
migrant® attempting to enter the United States unlawfully, section 287(a)(2) of
the Immigration and Nationality Act authorizes the agent to conduct an
administrative arre$. The agent must ae fi6r eason to believed (pt
cause) that the particular alien is in the United States in violation of [a law or
regulation] and is likely to escape before a warrant can be obtained for his or
her &ftrest. o
An agent must then examine the apprehendgdamt ton d eci de i f there
is sufficient evidence to determine whether the individual is an alien who is
excludabl e 2 As patteoptioat examinatien, the agent reads the
migrant a set of administrative rights contained in Fe886 (Notice oRights
and Request for Disposition) and records the
birth, and country of citizenshifS. Form 826 gives migrants the choice
bet ween Arequesting a hearing before an i mmi
because they have a diigle fear of being harmed if they are returned to their
home country, or admitting to being in the United States illegally and
requesting a v3 The migrant is thehebpuaght ttouar lecal o
Border Patrol station for processing and fingerpmoptiHer fingerprints are
ent er ed Automated Bibh®iicsFingerprint Identification Systamd
checked against the FBI 6s I ntegrated Automat
System (IAFIS)?

A. Before Operation Streamline
Before Operation Streamline begathe next steglepended uporthe

mi grantés country of origin. The vast maj or i
apprehends along the U-Bexico border are from Mexic®.For many years,
any Mexican migrant who did not express a fear of returning to hetrgou

had not committed a felony, had not been previously deported from the

26. While thisCommat uses the term Amigranto to refer to the
whom Operation Streamline targets, federal i mmi gration |
27. 8U.S.C. § 1357 (2006).
28. Id.; see alsdJ.S. CustoMs & BORDER PROT., INSPECTOR’S FIELD MANUAL 162 (2008),
available athttp://www.ilw.com/immigdaily/News/2008,051¢bp.pdf.
29. U.S. Customs & BORDER PROT., INSPECTOR’S FIELD MANUAL, supranote28, at 162.
30. SeeBrLAs NUNEZ-NETO, ALISON SISKIN & STEPHEN VINA, CONG. RESEARCH SERV.,
BORDER SECURITY: APPREHENSIONS OF “OTHER THAN MEXICAN” ALIENS 2 (2005),available at
http://lwww.au.af.mil/au/awc/awcgate/crs/rI33097 .pdf
31 Id.
32, Seeidat23.
33.  SeeRyTiNA & SIMANSKI, supranote9, at 2 In 2008, for example, the Border Patrol
made 97 percent of its nationwide apprehensions alwmgouthwest border, and 91 percent of
the migrants it apprehended were from MexBee id.
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United States, and did not have an outstanding warrant in the IAFIS system was
ivoluntarily r et ur®hThiswas a quickipmaess.Astiee countr y.
Congressional ResearcBer vi c e Alang Ithe i Souhwest fborder,
processing Mexicans who can be voluntarily returned takes onlyg510
minutes. After they are processed, the aliens are briefly held at the [U.S. Border
Patrol] station while they await the buses or vansdhatsed to return them to
a nearby Mexi &an port of entry.?o

If the migrant was not a citizen of Mexi¢dhowever, she was subjected
to a different procedur e. Assuming she was n
i nt er es i diccnothave arcyminal Hisry, and did not express a fear of
returning to her country of origin, DHS designated her for removal from the
United State€® For many years, that removal occurred through a formal
proceeding before an immigration judge. The migrant received a Notice to
Appear® and a hearing in immigration court, at which she was entitled to
representation, but at her own expeffselost migrants were detained while
their removal proceedings were pending, subject to release on parole or bond at
DHS6s di'Onlyifehtd omaver nment proved the migrantd
by fclear and c*owoud thecilmmiggatior judge ssue & 0
formal order of removal.

In 1996, however, Congress passed Itlegal Immigration Reform and
Immigrant Responsibility Act (IIRIRAJ? which implemented an accelerated
admi ni strative procedur*Expediddir@endvaliexpedited r
allows DHS to formally remove a migrant from the United States without a
hearing before an immigration judge when the migrant has arrived at the border
without documents, has arrived with fraudulent or invalid documents, or has
previously committed immigration fradd. Under expedited removal, an

34. NUNEz-NETO ET AL., supranote30, at3.

35 Id.

36. Canadian nationals can also be voluntarily returted.

37 ASpeci al i ntar & tr mc HIBt ruysde si st o denote nations fAkno
terrorists orldfoment terrorism.o

38 Id.at23.

39, 8U.S.C. §1229(a) (2006).

40. See id8§ 1229a(b)(4)(A)id. § 1362.

41. Seeid§ 1225(b)(2)(A).

42, 1d. § 1229a(c)(3)(A).

43, Pub. L. No. 10408, 110 Stat. 300846 (1996). The 1996 Act, among other things,
vastly expanded the categories of criminal offenses that can make an individual ébgible
deportation; created threendtery e ar bars to reentry for certain aliens f
presento in the United States; and, in section 287(g), c
enforcement officials as federal immigration agelus.

44. SeeB8 U.S.C. § 1225(b)(1)(A)(i).

45, 1d. Expedited removal applies only to individuals arriving at U.S. ports of entry (by
land or sea) and to those apprehended within one hundred miles of the border who cannot
establish that they have been physically present in the United States for at least fourteen days.
Notice Designating Aliens Subject to Expedited Removal Under Section 2BgAYiii) of the
Immigration and Nationality Act67 Fed. Reg. 68,924 (Nov. 13, 200Pgsignating Aliens For
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immigration officer, rather than a judge, makes the determination of
admissibility andsigns the order of remal. The officercan order any migrant
ifiremoved from the United States without furth
migrant indicates a fear of persecution upon return to her country or claims
under oath to be a U.S. citizen, refugee, asylee, or legalapent residerif

Only the latter categories of migrants have the opportunity to pursue their
claims before an immigration juddé.Migrants in expedited removal
proceedings are afforded significantly less process than those who receive a
hearing before ammigration judge’® The effect of the order that ultimately
issues, however, is similaike a formal removal order issued by an
immigration judge, an expedited removal order allows DHS to immediately
expel an individual from the United States and preséinat individual from
seeking readmission for at least five yefrs.

Most migrants are administratively detained throughout the expedited
removal process, which, according to DHS, takes an average offibérty
days>® Before expedited removal began, theerage detention period for a
non-Mexican national apprehended at the border was about ninety days, since a
hearing before an immigration judge is significantly more time consuming than
an interview with an immigration officéf.Detention beds were thusaupied
for longer periods, making bed shortages common. If there was not space
available to detain a migrant while her case was pending in immigration court,
the Border Patrol would release her into the United States, with a notice to
appear in immigratio court on a specific date. Not all migrants returned for

Expedited Removag9 Fed. Reg. 48,877 (Aug. 11, 2004) (expanding expedited removal to apply

to individuals apprehended within one hundred milels  t h e who bdavel netrestablished to

the satisfaction of an immigration officer that they have been physically present in the U.S.

continuously for the fourteeday (14d a y ) period i mmediately)prior to the datf
This notice states tha, ffas a matter of prosecutori al di scretion, o
fonl y t ocouftd nationdisi [modfrom Mexico or Canada] and (2) to Mexican and

Canadian nationals with histories of criminal or immigration violations, such as smugglers or

aliens who have madeldatd®g& ous il 1l egal entries. o

46. 8 U.S.C. § 1225(b)(1)(A)Xii).

47, Id.

48. Compare8 U.S.C. § 1229a (setting forth procedures for formal removal proceedings
before an immigration judgeyyith 8 U.S.C.§8 1225(b)(1) (setting forth procedures for expedited
removal proceedings before an immigoatofficer).

49. See8 U.S.C. § 1182(a)(9)(A) (providing a fiweear bar to readmission for aliens
removed after both expedited and formal proceedings).

50 Press Release, U. S .U.SDGoypethmentdcSéeksHooEmekLitigatiod Sec . |,
Undermining Expedited Removal of Salvadorans (Nov. 17, 200&yailable at
http://www.dhs.gov/xnews/releases/press_release_0798.shtm.

51. NURNEz-NETO ET AL., supranote 30, at 15 n.70.See alsoThe Southern Border in
Crisis: Resources and Strategies to Improve National Security Before the Subcomm. on
Immigration, Brrder Security and Citizenship and the Subcomm. on Terrorism, Technology and
Homeland Security of the S. Comm. on the Judicia®pth Cong. 12 (2005) (statement of C.

Stewart Verdery, Jr.Principal, Mehlman Vogel Castagnetti, Inc.; Adjunct Fellow, Ceffber
Strategic and International Studies[hereinafter Verdery Testimohy available at
http://kyl.senate.gov/legis_center/subdocs/060705_verdery.pdf
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their court dates, and this led some critics to label the¢lRIBA procedure a
ficatch and r%l eased progr am.
Seeking in part to combat the problem of
continued to expanéxpedited removal. By 2006, ten years affieiRA, DHS
had inmplemented the expedited removal program along the entire
U.S-Mexico border?

B. Operation Streamline Begins

The story of Operation Streamline begins in the small town of Eagle Pass,
Texas™ Eagle Pass is located 142 miles southwest of San Antonio and a
stoneds throw from Piedras Negras, Mexi co. Th
to the United States runs directly through Piedras Negras, making Eagle Pass
an attractive point of entry for migrts in the region. The Border Patrol divides
the U.S:Mexico border into six sectors, and migrants who are criminally
prosecuted for illegal entry are processed in the federal district courthouse in
the sector where they croSsEagle Pass falls within tHeel Rio Border Patrol
sector. Migrants arrested there are processed in nearby Del Rio, Texas, which is
part of the Western District of Texésee Figure 1)
For many years, the Border Patrol had been experiencing a frustrating
problem in Eagle Pass. Largembers of migrants were crossing at the Eagle
Pass Golf Course, which hugs the Rio Grande River, the delineation of the
U.S-Mexico border in that region. Border Patrol agents could informally
removeanyMe x i can mi grant througehshbysmply ivol untary r
taking the migrantds fingerprints, making a r
escorting her back across the border. The Border Patrol could not, however,
voluntarily return norMexican nationals® and the migrants arriving in Eagle

52, NuRNEz-NETO ET AL., supra note 30, at 4; see alsoPauline Arrilaga,i Cat ch and
Rel eased Policy Lets | mmi gr,aAsdcarepRPeessndult b,e Uni t ed St ates
2005, available athttp://www.usatoday.com/news/nation/260%05-borderinsecurity2_x.htm.
DHS of i ci ally put an end t ®eeRrastshRahdagse,l eds80 Dep®t006f
Homeland Sec., Statement of the Honorable Michael Chertoff, Secretary U.S. Department of
Homeland Security Before the United States Senate Judiciary Committee (Feb.0Z®, 20
available athttp:// www. dhs. gov/ xnews/testimony/testimony_11728
2005, we were releasing up to 80 percent of-K@xican illegal aliens because we did not have
the bed space to hold them. As of August 2006, all removable akemghicat the border are
detained until returned to their home countries. o).

53 AvrisoN SiskIN & RUTH ELLEN WASEM, CONG. RESEARCH SERV., IMMIGRATION
PoLicy oN EXPEDITED REMOvAL OF ALIENS 7i8 (Sept. 30, 2005), available at
http://lwww.au.af.mil/au/awc/awcgate/crs/rI33109.(f8kke als®®>r e s s Rel eas e, Dep6t of Homel a
Sec., Department of Homeland Security Streamlines Removal Process Along Entire U.S. Border
(Jan. 30, 2006 vailable athttp://www.dhsgov/xnews/releases/press_release_0845.shtm.

54. For this history of the implementation of Operation Streamline in the Del Rio Border
Patrol sector, | am indebted to Richard Durbin, Criminal Chié¢f t he U. S. Attorneyodos Office
the Western District of Texas/nless otherwise indicated, this account comes from my interview
with him. SeeDurbin Interview,supranote14.

55. SeesupraFigure 1.

56 As a 2005 Congressional ROfTBlsapprebamdecdbadongv i ce report exp
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Pass wegr increasingly from countries other than Mexico. DHS refers to these

fiot her Than Mexi candhemimper af OTMs areested i OT Ms . 0
in the Del Rio sector increased from 9,896 in 2004 to 15,642 in 20l

DHS expanded expedited removal to theutbwest border in September

2005 these OTMs were subject to traditional removal proceedfhghjch

meant longer detention periods. As discussed above, some border districts

lacked adequate administrative detention facilities to hold migrants even for a

reduced period, and bed space was at a prefitium.

The shortage of bed space was a problem all along the border, but was
particularly pronounced in Del Ri o because o
OTM arrestsLimited bed space meant that the Border Patraldcmot detain
all of the OTMs it apprehended and was forced to release most OTMs with
only a Notice to Appear in immigration colftFew migrants returned for their
court dates. Knowledge of this loophole apparently spr€&aiMs began
walking up to BordelPatrol agents in Eagle Pass and asking for a Notice to
Appear, which they spermsa i (mers perfmirtr)ed It 2603
Dennis Smith, then the Border Patrol spokesman for the Del Rio sector,
observed, AWord i s outthetother thanwMexicanr e unabl e to
crossers, and they are exXploiting a bottlenec

the Southwest border by the [U.S. Border Patrol] between official [pdrentoy] cannot be

returned to Mexico because Mexico will not accept them. Instead, they must be returned to their

countries of origin, or third countries that will accept them, by the Office of Detention and

Removal Operations (DRO) within Immigration a@cu st oms Enf orNufemeenot (| CE) . 0
ET AL., Supranote30, at 1.

57. OTMs are generally from countries in Central and South America. Between 2002 and
2005, for emmple, the top four most common countries of origin of OTMs were Honduras, Brazil,

El Salvador, and Guatemalaee idat 17.

58. See idat 16. The situation in Del Rio was indicative of alargen at i onwi de trend. HfAThe
number of aliens other than Mexican (60TMsd) il l egally
alarming rate, 0 the House Committee on Homeland Secur.if
Border Patrol statistics, there were 30,147 OTMsrelpgnded in FY2003, 44,614 in FY2004,

165,178 inFY2005, and 108,025 in FY2006, most of them apprehended along the southwest
border.U.S. House Comm. ON HOMELAND SEC., SUBCOMM. ON INVESTIGATIONS, A LINE IN THE

SAND: CONFRONTING THE THREAT AT THE SOUTHWEST BORDER 27 (2006), available at
http://www.house.gov/sites/members/tx10_mccaul/pdf/InvestigedamderReport.pdf.

59. See,e.g, Press Releasd).S. Customs and Border ProDHS Expands Expedite
Removal Authority Along Southwest Border (Sept. 14, 20@gilable athttp://www.cbp.gov/
xp/cgov/inewsroom/news_releases/archives/2005_press_releases/092005/09142005.xml.

60. See, e.g.Verdey Testimonysupranote51, at 12 13.

61. ThenSecretary of DHS Michael Chertoff stated, in a September 2005 press release
announcing the expansion of expedited reahacross the southwest border, that DHS would
Afacquire additional detention capacity to support t he |
Release, U.S. Customs and Border PMHS Expands Expedited Removal Authority Along
Southwest Bordesupranote59.

62. In fiscal year 2005, the Del Rio Border Patrol released 90.9 percent of OTMs on their
own recognizanceNUNEZ-NETO ET AL., supranote30, at 16, 23.

63. Tim Gaynor,Non-Mexican Immigrants Swamp Texas Border CRYUTERS NEWS,

May 30, 2005.
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In late 2004 or early 2005, the Border Patrol approached the USAO for
the Western District of Texas with a plan. The Border Patrol proposed that the
USAO criminally posecute all OTMs apprehended in a-omk stretch of the
border near Eagle Pass under 8 U.S.C. § 1325 for misdemeanor illegal entry
and 8 U.S.C. § 1326 for felony illegal reentry. The new plan would channel
OTMs into the criminal justice system, whetigere was more bed space
availabe, allowing DHS to undertake removal proceedings with the migrant
in detention.
Congress enacted 8 U.S.C. 88 1325 and 1326 in 1952, and the use of these
federal statutes to prosecute migrants in Del Rio was not new.eBEndgfore
Operation Streamline began, judges in the Western District of Texas had
disposed of 5,261 misdemeanor immigration cases and 2,128 felony
immigration cases, a large portion of which were prosecutions under 8 U.S.C.
§§ 1325 and 1328 Whatwasneebout t he Border Patrol ds prop:
zerotolerance approach: rather than selecting certain migrants for prosecution
on the basis of factors such as number of prior attempted entries or criminal
background, the Border Patrol would refer 100 peroémipprehended OTMs
for prosecution.
The USAO for the Western District of Texas,
the plan and declined to participate, informing the Border Patrol that
prosecuting people on the basis of national origin would be a potentidl equa
protection violatiorf® The Border Patrol went back to the drawing bdard.
The Border Patrol ultimately came up with a plan to proseallte
migrant® Mexicans and noiexicans aliké apprehended in this particular
area of Eagl e Pas sctionTdneernd W ®#Hdnod enger beu a | prote
an issue. In December 2005, DHS publicly introduced the final version of this

pl an, which the agency has alternately refer
and fAOper ati o%In & prese releake deseribingl théiative,
DHS touted St r eaagnelnicnye laasw ae nff ouwlcteiment i niti at

would be a collaborative effort between a number of DHS departments (CBP,
Immigration and Customs Enforcement, and the Detention and Removal
of fice), t h e derbl .P®batiorC and Pretsab Serkiees, the U.S.
Marshals Service, and the USABHowever, in Del Rio, the USAO never

64. ApMmiIN. OFFICE OF THE U.S. COURTS, REPORT ON THE IMPACT ON THE JUDICIARY OF
LAW ENFORCEMENT ACTIVITIES ALONG THE SOUTHWEST BORDER, supranotel6, at 53 53.
65. Durbin Interview,supranote 14.

66. Seeid.
67. See,e.q, Press Rel ease, Uu. S. Customs and Border Prot .,
St r e aml supraemotd18(,roef erring to the program as fAOperation Stre

u. sS. Depodt of Homel and Sec. , Sec uraomalaBematder Il nitiative
http://www.dhs.gov/xnews/releases/pi58351496818.shtm (referring to the program as
iOperation Streamlined).

68. Press Rel ease, uUu. S. Customs and Border Prot ., DHS L
I | supyanotel8.
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directly prosecuted Streamline cases. Expressing concern that the new plan
risked overwhelming the federal district court in Del Rio, tHeAID told the
Border Patrol it simply did not have enough assistant U.S. attorneys (AUSAS)
to prosecute the Streamline docket. To address this scarcity, the Border Patrol
had its own attorneys deputized as special assistant U.S. attorneys. To this day,
in the Del Rio sector, Border Patrol attorneys, not AUSAs, prosecute
Streamline casés.

From DHSO6s perspective, Streamline was an i
reducing border apprehensions near Del Rio by 38 percent between fiscal years
2005 and 2006 and by 4gercent between fiscal years 2006 and 2807.
Gradually, the Border Patrol expanded Operation Streamline to cover the entire
210 miles of the U.SMexico border located within the Del Rio sector.

Since thenDHS has implemented zettolerance programs mebkd after
Operation Streamline isix of its nine border sectors. Streamline came to the
Yuma Border Patrol sector in December 20b&o the Laredo sector in
November 20072 and to the Tucson sector in January 2608. the El Paso
secor, DHS implemered Streamline in El Paso, Texas, in February 20
in New Mexicoin March 2008 In the Rio Grande Valley sector, Streamline

69. When asked why Border Patrol attorneys prosecute Streamline cases in Del Rio and not
in other jurisdictions like El Paso, Richard Durbin, Criminal Chief of the USAO for the Wester
District of Texas, e xtpeldiffering sizk oftthe awb brandhiofécesiasd a resul t of A
the way in which Streamline was introduced in each of them. When Streamline began in Del Rio
in |l ate 0605, we had ab o ungabdutn000 fdonyAichsBsleach year. D e | Ri o, hand|
Streamline added about 3@MO additional prosecutions each week, and we simply did not have
enough AUSAs on board to address those cases while still handling the felonies. DHS was willing
to crossdesignate its attaeys to appear in magistrate court each day to handle the caseElthere.
Paso was and is a much larger office and Streamline prosecutions were phased in more

gradually | donot recall the numbers, but they started wel/l
numberof months to 60 or 70 a week. With the larger number of AUSAs we had in El Paso and

the smaller number of Streamline prosed&utions, we wer e
mai | from Richard Durbin, Cr i mi n a lex.,@dautbof , u. S. Attorney

(Aug. 17, 200913:07:12PST) (on file with author).

70. SeePress Release, U.S. Customs and Border Prot.,, Del Rio Border Patrol Has
Landmark Year in Border Enforcement Efforts (N&y 2007),available athttp://www.cbp.gov/
xp/cgov/inewsroom/news_releases/archives/2007_news_releases/112007/11092007_3.xml.

71. Federal Courts Hit Hard by Increased Law Enforcement on BorfierRp BRANCH,
supranote 11. The Yuma program alsencompasses migrants apprehended in the easternmost
tenrmile stretch of southern California, who are transferred to Yuma for proseddtion.

72. Seeid.

73. See id.For a detailed description of the implementation of Streamline in the Tucson
sector, se®v er si ght Hearing on thetéagExadtubrwey©Obf Beéofertbaeit
Subcommon Commercial and Administrative Law of theGbmm on the Judiciary110th Cong.

7110 (2008) (amended written statement of Heather E. Williams, First Assistant Federal Public
Defender, District of Arizona, Tucsonjvaiable at http://judiciary.house.gov/hearings/pdf/
Williams080625.pdf [hereinafter Williams Statement].

74. Federal Courts Hit Hard by Increased Law Enforcement on BorfierRp BRANCH,
supranotell

75. SeeTelephone Interview wittDouglas Mosier, U.S. Border Patrol, Office of Pub.
Affairs, El Paso, TextJune 22, 2009) (notes on file with author) [herdgraMosier Interview].
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began in Brownsville, Texas, in June 200&nd in McAllen, Texas, in
late 2009
These erotolerance immigration enforceme programs take slightly
different forms, but they share the same mandate: the criminal prosecution of
all migrants caught attempting to cross certain stretches of theMéx&o
border.The followingPart examines how zetolerance programs are currdgnt
functioning in three of the Border Patrol 6s
the El Paso sector, and the Tucson sector.

1
OPERATION STREAMLINE IN ACTION

To understand how Operation Streamline is working in practice, |
observed Streamline court pestdings and interviewed judges and
practitionersin four cities where DHS has implemented versions of the
program: Del Rio, Texas (located in the Del Rio Border Patrol sector);
El Paso, Texas, and Las Cruces, New Mexico (located in the ElI Paso Border
Patol sector); and Tucson, Arizona (located in the Tucson Border Patrol
sector). In addition to these-person interviews, | conducted numerous-tele
phone interviews. This Part describes Operation Streamline as it exists in each
of the sectors | visited,duti nes t he programds impact on the
ense bar, and provides an overview of typical outcomes for Streamliee def
dants in each location. My research reveals that Streamline looks different from
sector to sector, but has a number of unaleaad troubling consequences.

Two brief introductory notes are in order. First, the case studies below
focus on the impact Operation Streamline has had on those most deeply
involved in its implementation: the federal judiciary, the USAO, the FPD, and
CJA Panel attorneys. However, these groups are not the only ones affected by
Streamline. The program has, in particular, also greatly impacted the U.S.
Marshals Service, pretrial services, probation officéistrict court personnel,
court reporters, courtfierpreters, and, of course, the migrants it tarfets

Second, while these case studies do not discuss the administrative removal
process that occurs concurrently with Operat
proceedings, DHS generally appears to be using @erdeadmoval to remove
Streamline defendants from the United States once their federal court
proceedings have terminat€dAny Streamline defendant who claims a

76. Lynn Brezosky, Immigrant Jailing Program Expands to VallegaNn ANTONIO
ExPRESS-NEWS, June 10, 2008, at 3B.

77. Telephone Interviewwith Thomas Lindenmuth, Supervisory Assistant Fed. Pub.
Defender, McAllen, Tex(Nov. 17, 2009).

78. The Administrative Office of the U.S. Courts estimates, for exampé, Streamline
could easily double the amount of time pretrial services officers spend in court eadpsay.
OFFICE OF THE U.S. COURTS, REPORT ON THE IMPACT ON THE JUDICIARY OF LAW ENFORCEMENT
ACTIVITIES ALONG THE SOUTHWEST BORDER, supranotel6, at 28.

79. In Del Rio, however, some defendants are either voluntarily returned or issued a Notice
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credible fear of return to her country of ori
opportunity © make [her] claim to an asylum officer who will determine the
validity Jd¥ such claim. o

A. Sectorby-Sector Overview

1. Del Rio

As discussed above, Operation Streamline began in the Del Rio Border
Patrol sector in December 2005. DHS initially conceivedstéamline as a
spotenforcement effort that would last just ninety daysmeans of sending a
deterrent message to OTMs in the Eagle Pas$"avéaen DHS began to see a
decline in apprehensions in Eagle Pass, however, it decided to make Operation
Streamlhe permanert

Streamline is now operating sector wide in Del Rio, with at least two
limitations. First, there is currently a cap of eighty prosecutions per day in the
sector® That does not mean that the Border Pata arrest only eighty
people per dy, but rather that itanchannel only eighty migrants through the
Streamline program. Second, it appears that the Border Patrol channels a small
cakegory of defendants who have prior criminal convictions but no prior contact
with  DHS through the expedid removal process rather than through
Streamliné€”® This is so that if the migrant is caught attempting to enter the
United States a second time, she can be prosecuted under the felony statute, 8
U.S.C. § 1326°

2. El Paso

Two cities in the ElI Paso BordePatrol sector process Operation
Streamline defendants: Las Cruces, New Mexico, and El Paso, Texas. These
cities, which are about fortfive miles apart, fall within the same Border Patrol
sector, but they are not part of the same federal judicial disBiceamline

to Appear and given a hearing before an immigration judge; these anglirads who are having
prior deportation orders reinstated or are seeking asylum in the United Stated.fEobm Stan
Antey, Assistant Chief Patrol Agent, U.S. Border Patrol, Del Rio, Tiexauthor (Sept. 15, 2009,
10:49:01PST) (on file with author)Hereinafter Email from Stan Antey]. In Tucsorit, appears
that only OTM defendants and defendants whose date of entry occurred more than two weeks
prior to their arrest receive a hearing before an immigration judge. Defendants with a prior order
of remové have that order reinstated, while all other migrants are processed through expedited
removal. E-mail from Richard BacalCJA Panel Attorney, Tucson, Arizto author (Feb. 18,
2010,21:20:21PST) (on file with author).

80. E-mail from Stan Anteysupranote79.

81 Interview with Honorable Alia Ludlum, U.S. Dist. Judge, W. Dist. of Tex., Del Rio,
Tex. (Septl, 2009) [hereinafter Ludlum Interview].

82. Seeid.

83. Seeid.

84. Interview with Honorable Victor Garcia, U.S. Magistrate Judge, W. Dist. of Tex., Del
Rio, Tex. (Sept. 1, 2009) [hereinafter Garcia Interview]

85. Seeid.
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defendants arrested in New Mexico appear before judges in the Las Cruces
district courthouse, which is under the jurisdiction of the District of New
Mexico. Migrants apprehended near El Paso receive hearings in the El Paso
district courthousewhich ispartof the Western District of Texas.

DHS started publicly introducing zetolerance programs modeled after
Operation Streamline in the El Paso Border Patrol sector in early 2008.
AOperation No Passo0 be gdanrercioleranEeezbneuary 2008 an
that encompassed about three to four miles of the border near downtown El
Pasd’® In New Mexico, DHS had quietly been running a limited zeterance
program since late 2007, but Operation Streamline officially came to the state
inMarch2008 wunder the names fiOperation Lockdowno
J u s t¥iFor ¢he sake of clarity, this Comment will refer to the zeterance
programs in EI Paso and Las Cruces by the nam
they are fundamentally similar to tbeiginal Del Rio program.

When the Border Patrol initially proposed Operation Streamline in New
Mexico in 2006, New Mexicobs federal judges ©
had the resources and detention beds to handle the caseload that Streamline
would roduce®® Yet the introduction of a zertmlerance approach to border
enforcement was, in Las Cruces at | east, i mo
sudden ®tForsomg mepthe Las Cruces USAO had prosecuted only 8
U.S.C. 8§ 1326(b)(2) cases, which ar@gacutions against unlawful entrants
who have been deported in the past and have an aggravated felony in their

86. Operation No Pass initially applied only to the stretch of border located between Mount
Cristo Rey and the Paso del Norte Bridge in El P&seLouie Gilot,Undocumented Immigrants
Wi || Get O No,EPBasoddEs,deb. 2B, @08 ¢trough relatively highly trafficked,
fi [ t ] h-eofdurmileestetch between the Paso del Norte Bridge and Mount Cristo Rey is not
the busiest spot in the sector. Border Patrol officials said they chose the area because head gates
make the canal dgerous at that spot and because the areaisasdmg gg!l i ng corridor . o) . Sar a
Miller Llana, On U.S-Mexican Border, New Deterrent Is Jail Tim@HRISTIAN SCI. MONITOR,
Mar. 18, 2008, at 1.
87. The Border Patrol first implemented Operation Lockdown along the stretch of the U.S.
Mexico border that runs between Mount Cristo Rey and Sunland Park, New Mexico, in late 2007
without announcing the program to the pub8eelouie Gilot,6 Z eTrool e r @atoc te Reach
Santa Teres@L Paso TiMEs, Mar. 6, 2008. Shortly thereafter, in March 2008, the Border Patrol
publicly expanded that zetolerance zone farther into New Mexic@eeMosier Interview supra
note75. The BorderPatrol used the name Operation Lockdown in the eastern portion of the New
Mexico border and the name Operation Swift Justice in the De@ahgmbus area of the border,
located farther weslid.
88. Southwest Border Courts Swamped with ImmigraRefated Felony Casgs
ASSOCIATED  PrREss, Apr. 27, 2007, available at http://www.foxnews.com/story/
0, 2933, 268 %6WMe, 0sOa.ihdt, mIAiDoi you realize that the second wee
runoutof(j ail) space?06 Martha V8zquez, chief judge for the
telling Border Patrol chief David Aguilar. O6We were obvi
put our bank robbers? Our rapists? Those who violate pro
89. Interview withGregory Wormuth, Assistant U.S. Attorney, Las Cruces, NNar. 24,
2009). At the time of this interview, Mr. Wormuth was the attorimegharge of the Las Cruces
USAO. He hasince become a magistrate judge in Las Cruces.
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criminal history®® From there, the USAO began prosecuting migrants who had

ot her kinds of criminal recorserss or were fimaj
Then, about three years ago, the USAO began making an effort to prosecute

more migrants for simple felony reentry under 8 U.S.C. § 1326(a). Prosecution

data from the district of New Mexico demonstrates a steady increase in § 1326

prosecutions sincée early 1990%

The Border Patrol reports that Operation Streamline now encompasses the
entire El Paso sector, meaning that migrants caught attempting to cross any
portion of this stretch of the border are criminally prosectitetbwever, local
federal @fenders, U.S. attorneys, and judges | interviewed believed that the
Border Patrol was only enforcing a mandatory prosecution policy in discrete
zones within the sectdf.This discrepancyypifies a lack of communication |
observed between DHS and the othevernment agencies involved in its zero
tolerance prosecution efforts.

A recent decline in border apprehensiSmas facilitated the expansion of
zerotolerance programs in El Paso and Las Crités. of June 2009, the El
Paso Border Patrol was onlymphending about forty to fifty people per day
throughout the entire sector. Thus, there were enough detention bed spaces and
court resources to prosecute all of those appreheriéivtisile the courts and
relevant agencies in El Paso and Las Cruces usedttibrmal caps on the
number of weekly Streamline prosecutions that the USAO could bring, it is not
clear that those caps have been tested in recent months, or that they are still
being enforced, given ttaecline in apprehension.

90. Id.

91 Id.

92. SeeTransactional Records Access Clearinghouse, Federal Criminal Enforcement:
Going Deeper (2010), http://tracfed.syr.edu/index/cri/cri_godeep_index_pros.html (search by
fiscal year, district, lead charge (title and section), and prosecutions filed; selecs&@@0the
District of New Mexico; repeat for 2009) (results on file with author). The data show that 8 U.S.C.
§ 1326 prosecutions in the District of New Mexico rose 11,640.9% between 1990 and 2009, from
22 prosecutions to 2,583.

93. SeeMosier Interview supra note 75. See alsoE-mail from Douglas Mosier, U.S.
Border Patrol, Office of Pub. Affairs, El Paso, Tex., to author (Aug. 17, 2109;01PST) (on
file with auhor).

94. | wenton a line tour of the border with a representative of the EI Paso Border Patrol in
March 2009, and even he was not sure how much of the sector was comprisedtolerance
zones or where those zones were located.

95. Indeed, a July 2008 report by the Administrative Office of the U.S. Courts
recommended that the executive branch provide more advance notice of ésufiorspolicies
al ong t he b @omihenrcomplairt framrjugilgesaandidistrict court staff . . . that they
rarely hear about major new prosecution initiatives unt.
ADMIN. OFFICE OF THE U.S. COURTS, REPORT ON THE IMPACT ON THE JUDICIARY OF LAw
ENFORCEMENT ACTIVITIES ALONG THE SOUTHWEST BORDER, supranotel6, at 17.

96. SeePart lll.A.1,infra.

97. SeeMosier Interview supranote75.

98. See idBy comparison, three years ago, there were roughly 250 to 300 apprehensions
pe day in the Deming corridor of the El Paso sector alSee.id.

99. The Criminal Chief of the USAO for the Western District of Texas believes there may
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While Operation Strealine defendants in Tucson and Del Rio receive
just one court appearance, defendants in El Paso receive two. At the initial
appearancean El Pasalefendant is informed of the charges against her and
assigned counsel. She appears at this hearing withoevemllse the Border
Patrol has arrested that day, which has resulted in as many asssigbty

people receiving an initial appearance at dfitefhe defendantés second

hearing generally occurs about two weeks f8teand combines her
arraignment, plea, argéntencing. While she appears in a group at this hearing
as well, it is a much smaller group of seven or eight defentf4nts.

3. Tucson

When DHS implemented a zetalerance program in the Tucson Border
Patrol sector in January 2008, it began by referringyf migrants for

prosecution each ddf° DHS | abel ed the program the
Prosecut i dhexplamingttiatattwould eot be able to use the name
fiOperation Streamlineodo until tH® number

Regardless of whdDHS is formally calling the program today, local judges,
prosecutors, and defense attorneys | interviewed generally referred to it as

AOperation Streamline, 0 which is the name
The Tucson Border Patrol sector inclu@&2 miles of Inear border and
eight Border Patrol statiod®€ Thi s sector is consistently

busiest. In the 2008 fiscal year, for example, the Border Patrol made 317,709
apprehensions in the Tucson sector, which was significantly more than the
combined apprehensions made inll other southwest border sectd?s.

still be a formal cap of one hundred Simdine prosecutions per week in El Paso, daysthere

have not been that many prosecutions at any point in the past few months. Durbin Interview,
supranote 14. Though the Border Patrol estimates that it makes forty todjffgrehensions per

day in the El Paso sector, some portion of those migrants will be processed in Las Cruces, while
the others will be processed in El Paso.

100. SeeGarney Interviewsupranote?25.

101 Because firstime unlawful entry is a petty offense, defendants charged under 8
U.S.C. § 1325 are not required to receive a preliminary hearing within tenoflageir initial
appearanceseeFep. R. Crim. P. 5.1.

102 E-mail from Honorable Richard Mesa, U.S. Magistrate Judge, W. Dist. of Tex., El
Paso, Tex., to author (Sept. 17, 2008:.25:29PST) (o file with author).

103 Seeg.g, Williams Interview,supranotel6.

104. See, e.g.Brads McCombs,Zero Tolerance Working, Says Border Patrélriz.

DaILY STAR, Apr. 6, 2008, at Al.

105 Brady McCombsBP Targeting 40 lllegal Crossers a Day in Tucson Secimiz.
DAILY STAR, Jan. 242008, at B4.

106 There are Border Patrol stations in Ajo, Casa Grande, Tucson, Nogales, Wilcox,
Sonoita, Naco, and DouglaSeeU.S. Customs and Border Prot., Border Security, U.S. Border
Patrol, Border Patrol Sectors, Tucson Sector (Arizona), Overview, http://www.cbp.gov/xp/cgov/
border_security/border_patrol/border_patrol_sectors/tucson_sector_az/tucson_overview.xml (last
visited Feb. 15, 2010).

107. By comparison, in 2008, the Border Patrol made 162,392 apprehensions in San Diego,
CA; 40,962 in El Centro, CA; 8363 in Yuma, Ariz.; 30,310 in El Paso, Tex.; 5390 in Marfa, Tex.;

t

t

hi

he
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According to Chief Judge John Roll of the U.S. District Court for the District of
Arizona, around 45 percent of all individuals who enter the United States
illegally each year do so through the $an sectot’®

It is difficult to implement a zertolerance prosecution initiative in a
sector that average8¥0 apprehensions per day in 2688rhe district court in
Tucson cannot handle anywhere near 870 new criminal cases each day, nor can
the U.S. Marsals, the defense bar, or the Border Patrol attorneys who are
deputized as special assistant U.S. attorneys to prosecute Operation Streamline
cases in Tucson.

As a result of those resource constraints, the number of daily prosecutions
under Operation Stredime in Tucson has slowly increased from the original
forty to a current cap of seventy. That is the maximum number of Streamline
prosecutions that the Tucson district court can handle each day, given the
number of holding cells in the building, the volumfeother prosecutions, and
the capacity of the U.S. Marshalé.1t is not clear what criteria the Border
Patrol uses to select the seventy migrants it refers for prosecution each day, but
those migrants who are not processed through Streamline are eitieaxily
returned, removed through expedited removal, or separately prosecuted by the
Tucson USAO™M

While Operation Streamline consistently generates more daily
prosecutions in Tucson than in any other sect
a restrainedrersion of what exists in El Paso, Del Rio, and other locations. In
Tucson, unlike in other border districts, the formal cap of seventy daily
prosecutions means that the Border Patrol is not referring for prosecution
anywhere near 100 percent of the migsaih apprehends each day. DHS has
proposed increasing the number of daily prosecutions, which could be

20,761 in Del Rio, Tex.; 43,659 in Laredo, Tex.; and 75,47Rion Grande Valley, TexU.S.
DEPOr oF HOMELAND SEC., 2008 YEARBOOK OF IMMIGRATION STATISTICS, ENFORCEMENT DATA
TaBLEs tbl.35 ~available at http://www.dhs.gov/xlibrary/assets/statistics/yearbook/2008/
table35.xls.

108 Interview with Honorable John M. Roll, Chief Judge, Dist. of Ariz., Tucson, Ariz.
(Sept. 2, 2009) [hereinafter Roll Interview].

1099 The Bor det7,70Mappretehsidrs the Tucson sector in 2008 worked out
to a daily average of 870 apprehensiodss. DEp’T oF HOMELAND SEC., 2008 YEARBOOK OF
IMMIGRATION STATISTICS, ENFORCEMENT DATA TABLES thl.35, available athttp://www.dhs.gov/
xlibrary/assets/statistics/yearbook/2@8le35.xIs Apprehensions per day in Tucson typically
range from 350 in December (the slowest month of the year) to more than 1,400 per day in the
busiest months of March and AprBrady McCombs Cat ch and Rel eased is Reality f
ARIZ. DAILY STAR, Jan. 31, 2009, at Al.

110. Roll Interview,supranote108

111 Interview with Richard Bacal, CJA Panel Atteey, Tucson, Ariz(Sept. 2, 2009)
[hereinafter Bacal Interview]l have made repeated attempts to contact DHS and the Tucson
Border Patrol office to determine what criteria that office is using to select migrants for
prosecution through Operation Streamal | have not received a response to those requests. One
Tucson federal defender believes the Border Patrol picks a different zone of the Tucson border
each day within which to enforce its zeémderance policy. Williams Intervievgupranotel16.



Lydgate_FINAL.dogDo Not Delete) 6/30/20108:11 PM

2010] ASSEMBLMINE JUSTICE 501

facilitated either by having two Streamline sessions each day at the district
court, or by having magistrate judges travel to Border Patrol headquarters
Tucson and conduct hearings thEfeThose proposals, however, have met
with resistance from the district court, the U.S. Marshals Service, and the
defense baf*?

B. Operation Streamline and the Courts

Even in Tucson, which has a relatively large fedbeaich compared to
other border cities, Operation Streamline has had a major impact on the
workloads of magistrate judges and their staff. This Part examines the effect
Streamline has had on the federal district courts that | visited.

1. Del Rio

The federhdistrict court in Del Rio was perhaps uniquely suited to handle

the Operation Streamline caseload because, even before the program began, the

Del Rio Border Patrol prosecuted migrants for misdemeanor illegal entry in

relatively large numbers, without thé S AOd s p a t*tAipmsequiobsi o n .

agent for CBP filed each complaint, and the magistrate judges arraigned

defendants in groups, with guilty pleas and sentencing occurring in the same

proceeding™ While the court appointed defense counsel only uponesiq

the Del Ri o FPD was avaiblyablceuinsetthe courtroo
Operation Streamline quickly generated staggering caseloads in the Del

Rio district court.Available data suggests that 2005 the two magistrate

judges in Del Rio closed abow#495 petty misdemeanor cases, the vast

majority of which were filings under 8 U.S.C. § 1325That number jumped

to 11,786 in 2006 and to 12,600 in 206%7In the month of February 2008

alone, the Del Rio magistrates conducted 3,014 and 2,588 criminal

proeeedings, respectively, while their colleagues in other divisions of the

Western District of Texas conducted an average of'306he Del Rio

magi strateso caseloads apped®butthey have decreas

112 Bacal Interview,supranote 111 Currently,all Operation Streamline proceedings in
Tucson take place in the Special Proceedings courtredmnch is the largest courtroom in the
Tucson district courthouse.

113 Seeid.

114. SeeDurbin Interview,supranote14. Thoughthe Del Rio district court did sometimes
seeas many as sixty misdemeanor illegal entry prosecutions per day, the number of daily
prosecutions has certainly increased under Streamline. Ludlum Intesvipmnote81.

115 SeeDurbin Interview,supranotel14.

116, Ludlum Interview,supranote81.

117. SeeWilliams Statementsupranote?73, at app. 4.

118 Seeid.

119 W. DisT. OF TEX., MAGISTRATE JUDGE CRIMINAL PROCEEDINGS FOR THE MONTH OF
JANUARY 2008 AND JANUARY 2009 (on file with author).

120. For example, Magistrateudge Garcia in Del Rio processed 2,124 criminal cases in
the month of January 2009 and 2,782 in the month of February 2009, and Magistrate Judge Green
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are still astronomically high when comipd with those of their counterparts in
other divisions?* One Del Rio magistrate estimates that the Streamline cases
make up anywhere from 60 percent to 80 percent of his docket, depending on
the time of yeat?

The daily number of Operation Streamline gmgions in Del Rio varies.
When the program first began, it generated as many as 160 prosecutions each
day'® Given the case volume, the magistrate judges traveled to the local
detention facility, Val Verde Correctional Facility and County Jail, to conduct
hearings. These days, Del Rio Magistrate Judge Victor Garcia reports that the
court sees about eighty prosecutions per day between January and May, when
bordekcrossing rates are at their péakHowever, during what Judge Garcia
describes a<,tohd hiel Sw reead | e docket is far |

2. El Paso

Misdemeanor Operation Streamline prosecutions in the El Paso Border
Patrol sector have been slowly increasing since the program was implemented
there. In January 2008, the month before Streamlameecto the city of El
Paso, Magistrate Judge Norbert Garney conducted 638 criminal proceedings,
Magistrate Judge Michael McDonald 557 proceedings, and Magistrate Judge
Richard Mesa 478 proceeding8.In January 2009, with Streamline in place,

t hos e cpaseldagsehaddncreased by an average of 330 cases pefthonth.
Judge Garney estimates that he currently hears between 170 and 180

processed 1,927 defendants in January 2009 and 1,567 defendants in Februddy 2009.

121 The average for the other magistrates in the Western District of Texas315
criminal proceedings for the month of January 2009.

122 SeeGarcia hterview,supranote84.

123 Seeludlum Interview,supranote81.

124. SeeGarcia Interview,supranote 84. Judge Garcia explains that, during the summer
months, border apprehensions tend to be lower. Those numbers rise again during the harvesting
season and after the winter holidalys.

125 Id. On the two days | visited the Del Rio district court in late August and early
September 2009, there were only tweabe new prosecutions the first day and fourteen the
second, but when | interviewede head of the Del Ri o Feder al Defender 6s «
the FPD had handled seveitige new prosecutions that dayelephone Interview wittWilliam
D. Fry, Supervisory Assistant Fed. Pub. Defender, Del Rio, Tex. (Apr. 1, 2009) [hereirgfter
Telephone Interview Some have reported that the average number of daily Streamline
prosecutions in Del Rio is currently somewhere around fifty or s&geWilliams Statement,
supranote73, at 5.

126.  W. DisT. OF TEX., MAGISTRATE JUDGE CRIMINAL PROCEEDINGS FOR THE MONTH OF
JANUARY 2008 AND JANUARY 2009, supranotel119.

127. Id. Judge Garney conducted 712 criminal proceedings in January 2009, Judge
McDonald 935 proceedings, and Judge Mesa 1,017 proceedings. The caseload comparisons for
February 2008 and February 2009 demonstrate a similar average caseload increase of 358 cases
for these three magistrate judgds. January 2010, the El Paso district court received a fourth
magi strate judge. The addition of that judge appears t
workloads. Email from Honorable Richard Mesa, U.S. Magistrate JudgePt. of Tex., El
Paso, Tex., to author (Feb. 18, 2010, 7:03:07 PST) (on file with author).
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misdemeanor cases per week, while he heard only fifty to sixty such cases per
week before Streamling®

On the day | visitedhe El Paso district court, March 25, 2009, the
government initiated twentfive Operation Streamline misdemeanor
prosecutions, which seems to be fairly typi¢aHowever, the record in recent
months was eightgeven Streamline defendants in one Hay.

Although Operation Streamline has had a striking impact on the
workloads of magistrate judges in El Paso, the two El Paso magistrate judges |
interviewed stressed that the bulk of the extra work that Streamline generates
falls on their support staff' Because Beamline defendants appear in court in
groups and almost always plead guilty, judges are able to process Streamline
cases relatively quickly. The support staff, however, does not benefit from
these efficient group proceedings, because they must createaaridin a case
file for each defendarit?

3. Tucson

Operation Streamline appears to be somewhat less of a burden on the
judiciary in Tucson than in other cities because of the size of the Tucson bench.
There are currently seven magistrate judges in Tyegbich means that every
seven weeks each judge spends one week on Streamlinéduty.

Nonetheless, Operation Streamline has had an undeniable impact on the
wor kl oads of Tucsonds federal judges. The
Operation Streamlinprosecutd 26,600 defendants between January 2008 and
October 1, 2008* Filings under 8 U.S.C. §§ 1325 and 1326 comprised 83

percent of all criminal prosecutions in the District of Ariz6A#n 2008 In

128 SeeGarney Interviewsupranote25.

129, The caseload statistics of the three El Paso magistrate judges for the months of
January 2009, February 2009, and November 2009 reveal a rough average of twenty prosecutions
per day.W. DisT. OF TEX., MAGISTRATE JUDGE CRIMINAL PROCEEDINGS FOR THE MONTH OF
JANUARY 2009, supranotel19; E-mail from Honorable Richard Mesa, U.S. Magistrate Judge, W.
Dist. of Tex., El Paso, Tex., to author (Dec. 14, 2009, 14:32:32 PST) (on file with author)
(providingcaseload statistics for the months of February 2009 and November 2009).

130 Seelnterview with Honorable Richard Mesa, Magistrate Judge, W. Dist. of Tex., El
Paso, Tex(Mar. 25, 2009) [hereinadt Mesa Interview]

131 See id. Garney Interviewsupranote25. The Administrative Office report echoes this
concern.SeeApMiIN. OFFICE OF THE U.S. COURTS, REPORT ON THE IMPACT ON THE JUDICIARY OF

LAw ENFORCEMENT ACTIVITIES ALONG THE SOUTHWEST BORDER, supranote16, at Colres . (A
report that Operation Streamline 1l has been particularly draining on their support staff because of
thevd ume of additional paperwork. o).
132 SeeMesa Interviewsupranote130.
133  Seeid.
134 E-mai | from Robert Mi skell, Chief, Criminal Di v. ,

Ariz., to author (Nov. 18, 2009, 7:24:30 PST) (on file with author).

135 While it is not ideal to measure prosecutions throughout the entire District of Arizona,
as that di strict al so encompasses courts in Phoeni x,
office in the District of Arizona unfortunately does tkeep statiscs on filings by specific charge

u

Fl

within each division. Ena i | from Michael O6Brien, Chi ef Deputy Clerk,
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2005, by comparison, those prosecutions occupied just 46 npentethe

di strictos ¥ Gtreanilimeahhs aldoorsekne that judges in the
District of Arizona hear fewer felony cases, including drug prosecutions and
prosecutions for alien smuggling under 8 U.S.C. § 1324.

C. Defending Operation Streamline Case

Because the FPD lacks the capacity to handle much, if any, of the
Operation Streamline caseload, CJA Panel attorneys represent the majority of
Streamline defendants in Del Rio, El Paso, and Tucson. The amount of time
that defense attorneys have to meihheir clients, and the relative privacy
of those attorneglient meetings, however, varies by jurisdiction. This Part
explains how the attorney assignment and representation process occurs in each
of the cities | visited.

1. Del Rio

The FPD in Del Rialid not become involved in the Operation Streamline
docket until 2007%° When CBP first implemented the program, it proposed
that all migrants receive a ninetiay sentence in exchange for a guilty plea to 8
U.S.C. § 1325(a), with the proviso that, assaoe t he mi grantds country
origin was ready to receive her, the sentence would be reduced to time
served*® According to William Fry, supervisory assistant federal public
defender in Del Rio, the Def'ThRFR®D FPD refused
insisted @ defending the Streamline prosecutions as it saw fit, rather than
agreeing to a guilty plea and ninetgty sentence in every caééThe FPD
also asked the court to limit FPD appointments to twenty per day, because of
staffing constraint&?* As a result othese demands, Mr. Fry says, the Del Rio
district court essentially Afiredo the FPD, i
exclusively to CJA Panel attorne}/8.Del Rio District Judge Alia Ludlum tells
the story somewhat differently. She says the FPD sirdpm not have the

Ariz., to author (Nov. 10, 2009,0:52:47 PST) (on file with author).

136 There werel0,056 prosecutions filed under 8 U.S.C. § 1325 and 4,956 prosecutions
filed under 8 U.S.C. § 1326 in the District of Arizona in 2008, out of 17,759 total prosecutions.
Transactional Records Access Clearinghouse, Federal Criminal Emfent: Going Deeper
(2009), http://tracfed.syr.edu/index/cri/cri_godeep_index_pros.html (search by fiscal year, district,
lead charge (title and section), and prosecutions filed; click on 2008; click on Arizona) (results on
file with author)

137. There werel, 194 prosecutions filed under 8 U.S.C. § 1325 and 2,459 prosecutions
filed under 8 U.S.C. § 1326 in the District of Arizona in 2005, out of 7,905 total prosecidions.

138 See Part lll.A.2infra, and Figure 4infra.

139 SeeFry Telephone Intervieysupranote125.

140. Seeid.

141 Id.

142 Seeid.

143 Williams Statementsupranote73, at 5.

144 Fry Telephone Interviewsupranote125
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capacity to defend the Streamline prosecutions when the program began, so the

court assigned the cases to CJA attorri&/siowever, recognizinghat the
program would move forward with or without them, the Del Rio FPD began
taking on a lnited number of Streamline cases2007'*° The FPD now
covers the Streamline docket two days a wéék.

On the other three days, CJA Panel attorneys accept Operation Streamline
appointments, and one attorney is assigned to represent all of the Streamline
defendants receiving initial appearances on any givertiahis arrangement
can result in one lawyer accepting as many as eighty appointments gét day.
Defense attorneys in Del Rio, whether CJA or FPD, have one day to interview
their clients between the ddteat the Border Patrol files the complaint and the
hearing that serves as the initial appearance, plea, and sent8htfirg CJA
attorneyreceives eighty appointments and spends a full 4ight day at the
detention facility interviewing defendants wailt a break, she will be able to
spend just ten minutes with each client. In contrast, defense attorneys in Tucson
and El Paso reported that they were able to spend thirty minutes or more
interviewing each Streamline client, given the much lower attecheyt ratios
in those cities™ With apprehensions currently down in the Del Rio sector,
there may be twenty, not eighty, new Streamline prosecutions per day. Even
then, a CJA attorney would need to spend ten straight hours at the detention
facility in orde to see each of her clients for thirty minutes.

Generally, given the high volume of cases in Del Rio, defense attorneys
first provide a group presentation at the detention center to all of their ¢fients.

During this presentation, the attorney outlinesthd ef endant sd basi ¢

provides an overview of the charges, the penalties and potential immigration

consequences of those ch&tMasyationes d t

then take a few minutes to speak with each client individiilDften,

145 Ludlum Interview,supranote81.

146. The Del Rio FPD now accepts Streamline assignments two days per Sesgky
Telephone Interviepsupranote 125,

147. Seeid.

148 Seeid.

149, See.e.g, Williams Statementsupranote 73, at 5;id. The maximum attorneglient
ratio in the Streamline proceedings in Tucson is six clients per defense attorney. Bacal Interview,
supranotelll The aerage ratio in El Paso is seven or eight clients per defense attormeyjl E
from Honorable Richard Mesa, U.S. Magistrate Judge, W. Dist. of Tex., El Paso, Tex., to author
(Sept. 17, 20091.1:25:29PST) (on file with author).

150, SeeFry Interview, supra note 16. Along with the complaint, the defense attorney
receives her clientds prosecution report and
when shetravels to the detention center to conduct client interviews. Ludlum Intergiggva
note81.

151 Seeg.g, Bacal Interviewsupranote11l; Melendez Interviewsupranotel16.

152 Seege.g, E-mail from William D. Fry,Supervisory Assistant Fed. Pub. Defender, Del
Rio, Tex.,to author (Sept. 17, P9,14:21:12PST) (on file with author).

153 Seeid.

154 SeeFry Interview,supranotel6.

he

any

right

defend

di scove



Lydgate_FINAL.dogDo Not Delete) 6/30/20108:11 PM

506 CALIFORNIA LAW REVIEW [Vol. 98:481

defense attorneys have no more than five to ten minutes for each of these
individual meeting$® The group presentation takes place in a large room at
the detention center, while the individual meetings may take place at a table in
this same room or in a sarate room nearby® If the meeting does not take
place in a separate room, attorneys must speak to their clients in low tones to
avoid having their conversations overhe&fd.

The Del Rio FPD has the institutional resources and personnel to provide
slightly more individualized attention to Operation Streamline defendants than
do the CJA attorneys, who are generally solo practitioMéngn on Streamline
duty, the FPD sends a minimum of four staff membarsually two lawyers
and two investigatods to the detetion center to interview client® The FPD
has the capacity to send as many as eight representatives to the jail, which it
may do on particularly busy days.

From Operation Streamlineb6s inception unti|l
Rio district court paid the&CJA attorneys $50 per Streamline defendant they
represented, rather than their usual hourly saf8mylany observers criticized
that payment plan as violating the terms of the Criminal Justic®Aand
creating an incentive for CJattorneys to represent agny clients as quickly
as possiblé®® District Judge Alia Ludlum defends the practice, explaining that
it created much less work for the district court (which processes the CJA
vouchers) and resulted in payments that almost equaled those that the CJA

155 See id.See alsaMichael Riley, Criminal Crossing: Part 3 DENVER PosT, Mar. 6,
2007, at Alavailable athttp://www.denverpost.com/fortressamerica/ci_53634Hefore their
court appearance, [Del Rio CJAkel attorney] Jacques De La Mota quickly tries to find if there
is anything that might keep his clients in the country, conceding he has only five to 10 minutes
with each. o).

156, SeeE-mail fromWilliam D. Fry, Supervisory Assistant Fed. Pub. Defender, Del Rio,
Tex.,to author (Sept. 17, 20094:21:12PST) (on file with author).

157. Seeid.

158 SeeFry Telephone Interviewsupranote125.

159 Seeid.

160. Ludlum Interview,supranote 81. Section 2.22A(1) of the CJA Guidelines specifies
t h a[e]xceffit in federal capital prosecutions and in death penalty federal habeas corpus
proceedings, 0 compensation paid to HJhArat®anel attorneys
Afor time expended in court or out of court or before
GUIDELINES FOR THE ADMINISTRATION OF THE CRIMINAL JUSTICE ACT AND RELATED STATUTES
8§ 2.22(A)(1) Qudicial Conference of the U.S2005), available at http//www.fd.org/
Publications/GenRef/Vol7/Volume_7/Section_A.html. The hourly rate for noncapital cases was
$110 per hour in 2009 and will be $125 per hour in 2010. Ad@iffice of theU.S. Courts,

Office of Defender Ses; Training Branch, History of Crimial Justice (CJA) Rates,
http://www.fd.org/odstb_CJAHistory.htm (last visited Feb. 15, 2010).

161 At the time these $50 per client payments were occurring (between 2005 and 2008),
the CJA hourly ate ranged between $90 per hour and $100 per kbur.

162 See, e.g.NAT’L ASS’N OF CRIMINAL DEF. LAWYERS, ADOPTED NACDL PoLICcY ON
OPERATION STREAMLINE (May 4, 2008), available at http://www.nacdlorg/public.nsf/
26¢f10555dafce2b85256d97005¢8fd0/064ff68eac7e3ac5852575¢80057¢c114?0OpenDocument;
Williams Statementsupranote73, at 5.
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attarneys now receive’® Nonetheless, Judge Ludlum revised the payment
scheme at the suggestion of the Administrative Office of the U.S. C8lirts.

2. El Paso

As a result of the heavy felony immigration caseloads in El Paso, the
cityos FPD doe scitynte handle aniséemeanibreOpecatiop a
Streamline prosecutions. All 8 U.S.C. § 1325 cases therefore go to the CJA
Panel. Edgar Holguin, an assistant federal public defender in El Paso, estimates
that the FPD handles about 90 percent of the 8 U.S.C. § 1R»§ fdings in
El Paso, while CJA Panel attorneys handle the remaining 10 p&ftEat.the
FPD, that amounts to an estimated sixty active cases per attorney at any given
time, which simply does not leave room for misdemeanor representation, given
currentstaffing levels'®®

Although the FPD does not participate in the misdemeanor Operation
Streamline docket in El Paso, the attorclgnt ratios remain relatively low.

The court generally appoints CJA attorneys to represent seven or eight
defendants at a tie®’ though one defense attorney reports that he has, on
occasion, been appointed to represent as many as fifteen or twenty Streamline
defendant$®® BecauseStreamline defendants receive two separate hearings in
El Paso, defense attorneys have several day,sometimes as long as two
weeks, between the two hearings to interview their cliéit&l Paso CJA
attorney Alex Melendez, who accepts Streamline appointments two to three
times each month, estimates that he typically spends about thirty minutes with
each client, but can spend more time than that if nece$&ary.

The downsidgo the El Paso systeis that defense attorneys generally
must meet with their clients in the visiting rooms of two local detention
facilities."* Attorneys and their clients sit in ciakes, separated by bulletproof
plexiglass, and use telephones to communitatdowever, if an attorney feels

163 Ludlum Interview,supra note 81. According to Judge Ludlum, in 200€JA Panel
attorneys typically billed thirty minutes per Streamline defendant at an hourly rate of $110 per
hour, for a total of $44 per clierBee id.

164 Seeid.

165 SeeTelephondnterview withEdgar Holguin, Assistant Fed. Pub. Defender, El Paso,
Tex.(Mar. 30, 2009) [hereinaftédolguin Interview.

166, Seeid.

167. E-mail from Honorable Richard Mesa, U.S. Magistrate Judge, W. Dist. of Tex., El
Paso, Tex., to author (Sept. 17, 2008:25:29PST) (on file with author).

168 SeeMelendez Interviewsupranotel6.

169 Seeid.

170, Seeid.

171 El Paso Streamline defendants are typically held briefly aEthigaso County Jail in
downtown El Paso and then transferred to the West Tersenfion Center in Sierra Blanca,
Tex., almost ninety miles southeast of El P&=® id.

172 While Mr. Melendez reported that the meeting spaces at these detention facilities tend

to afford adeqat e pri vacy, he did say that occasionally

conversationsSee id.

t
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it is necessary, she can request a contact visit with her client. Mr. Melendez
reports that the detention centers always grant such reqffests.

3. Tucson

The Federal Public Defender and the CJA Panel share responsibility for
the Operation Streamlineasesin Tucson, though not equally. Two federal
defenders and fourteen or fifteen CJA attorneys generally split the docket each
day, yielding an averag attorneyclient ratio of four or five clients per
attorney™’* All of the relevant parties have agreed that the attecliext ratio
under Streamline in Tucson will not exceed six clients per attdffey.
Defense attorneys i n complardsat00aenei ve their ¢
and then have roughly three hours to interview their cli€fifhat generally
provides attorneys with about half an hour to meet with each tfiefihese
attorneyclient meetings take place in the Special Proceedings courtroom at th
Tucson district court, where approximately fifteen tables, set about four or five
feet apart, are available for attorneys to speak with their clients. The Streamline
defendants sit in the courtroom gallery in handcuffs and leg irons, supervised
by U.S. Marshals, waiting their turn to be called by a defense lawyer. This
setup, while not entirely confidentif allows attorneys to interview their
clients outside of the detention facility. After a break for lunch, during which
the defendants generally reeeia visit from a representative of their home
countrybés consul ate, court proceedings begin

D. Outcomes

The majority of migrants prosecuted under Operation Streamline are first
time entrants with no prior criminal convictions. These individualceive a
sentence of time served in most jurisdictions and generally end up spending
two to fifteen days in detention. The Streamline defendants who do have
criminal records, however, receive fairly divergent sentences depending on
where they are apprehded. This Part explores the typical outcomes for
Streamline defendants in the four jurisdictions | visited.

173  Seeid.

174, SeeBacal Inerview,supranotelll

175 SeeRoll Interview,supranote108.

176. SeeBacd Interview, supranotelll

177. Seeid.

178 Given that the desks are relatively close together in one uen, it is not difficult
to hear the conversations that others are having. On the day | observed atientaypeetings in
Tucson, | could hear a number of the attornkgnt conversations happening at nearby tables.
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1. Del Rio

According to Mr. Fry of the Del Rio FPD, Operation Streamline
defendants in Del Rio can generally be divided into three cated6tieke
first is comprised of what Mr ®oFry
fi t r'Y streamline defendants, whom the program was designed to target.
These are firstime entrants: individuals who have no prior arrests or
deportations on their records. Heedefendants, if they plead guilty, usually
receivea sentence of six or ten days (depending on which of the two magistrate
judges happens to preside), with credit for time set¥gince the government
is afforded at least thirty days to prepare forltfaand does not waive that
time, a Streamline defendant will automatically spend at least a month in
detention if she decides to contest the charges again&t® tmderstanding
that dynamic, as well as the desire of most Streamline defendants to minimize
jail time, the Del Rio FPD always advises these-firse entrants to accept a
guilty plea’®®

The second category of Operation Streamline defendants is comprised of
individuals who are, i n ™Wihese ificluded s
migrants who have #ier been deported or convicted of illegal entry under 8
U.S.C. 8§ 1325 in the past and therefore risk being charged with felony reentry
under 8 U.S.C. § 1326 if they do not plead guilty to the misdemeanor violation.
Also part of this group are individualgho, as part of their attempt to cross the
border, have made a false claim to U.S. citizenship and face potential felony
fraud charges under 18 U.S.C. § 911, 18 U.S.C. § 1001, and other relevant
statutes®’ Defendants in this category will receive a maximsentence of 180
days if they accept a guilty plea, but if they request a trial, the government may
choose to bring an indictment on the felony charges, which can carry a much

179, SeeFry Interview,supranotel16.

180 Ludlum Interview,supranote81.

181 Fry Interview,supranotel6.

182 See id. Garcia Interviewsupranote84.
183 Seel8 U.S.C. § 3161(c)(2) (2006).
184 SeeFry Interview,supranotel6.

185 Seeid.

186. Id.

187. As Mr. Fry explainsa false statement also can be charged as a felony under other
Title 8 provisions. Any fas ¢l ai m i s, i n Mr. Fryds words,

defenselawyelThey tend to have more ser i ofrreailfrommi gr ati on

William D. Fry, Supervisory Assistant Fed. Pub. Defender, Del Rio, Tiexauthor (Sept. 10,

2009 17:31:11 PSTY (on file with author).Defendants who have made false claims to U.S.
citizenship may also have used false documents to try to enter the United States, which can trigger
a charge under 18 U.S.C. § 1546 (fraud and misuse of visas, perrditsthen documents), 18
U.S.C. 8§ 1426 (reproduction of citizenship papers), or 18 U.S.C. § 1542 (false statements in
application and use of a passpoBgel8 U.S.C. §8 1546, 1426, 1542 (2006).

and Judge

wor ds,

Aprobl emat.

conseq
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longer sentenc®® Thus, the Del Rio FPD also generally recommends that
t hesleonfifzezabl ed Streamline defendants plead
offense in order to avoid the felony indictment.

Finally, there is a third, and much smaller, category of Streamline
defendants who have some sort of prior criminal history but no prior
depotation or voluntary return on their record. According to Mr. Fry, a
defendant in this category will always receive the maximum sentence of 180
days if she pleads guilty to 8 U.S.C. § 1325. But if the defendant demands a
trial, the government does not lelgdtave the option to bring an indictment on
more serious felony charg&8.This is therefore the one category of cases in
which a defense attorney may recommend that her client wait thirty days and
see if she can prevail at trial, rather than acceptinglty glea’*°

The typical Streamline defendant has no prior deportation, § 1325
conviction, or other criminal conviction on her record and thus receives the six
or tenday sentence, but the sentences of defendants who do not fit in that
category vary. Onhie day | observed court proceedings, six of the twengy
defendants appearing in court received something other than -dayen
sentence. Three of these defendants had prior deportations on their records, and
the presiding judge imposed sentences basedhenrecency of the prior
deportation. The judge gave a thidgy sentence to a defendant whose
deportation occurred in 2008 and 124y sentences to those whose
deportations occurred in 2009. Two of the defendants had prior convictions for
misdemeanor liégal entry on their records, and both received sentences of 180
days. A woman who had falsely claimed to be a legal permanent resident at a
border inspection point, though she had no prior deportations and no criminal
record, was sentenced to sixty dayexrduse the circumstances of her entry
involved fraudulent conduct.

While Operation Streamline defendants generally recailsively short
sentences in Del Rio, their jail time is lengthened because they spend more time
in detention waiting for an initisappearance than defendants in other sectors.
On both of the days | visited Del Rio, defendants were receiving initial
appearances up to two weeks after their arrest fates.

2. El Paso

Almost all misdemeanor Operation Streamline defendants in El Paso
receive a sentence of time serV€El Paso Magistrate Judge Norbert Garney

188 SeeFry Interview,supranote16.

189 Seeid.

190 Seeid.

191 See Part lll.B.5infra, for a discussion of whether this practice of holding defendants
for more than fortyeight hours before an initial appearance violates the Fourth Amendment or
Federal Rule of Criminal Procedure 5.

192 SeeGarney Interviewsupranote25.
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estimates that the average defendant ends up spending about fifteen days in
detention, from the time of her arrest to her senten@h@nly a defendant

who has multiple prior voluntg returns on her record, has a criminal record,

or was caught with drugs will receive a sentence other than time $&hved.

such a case, the sentence might be as high as 180 days, the statutory maximum
under 8 U.S.C. § 1325°

3. Tucson

As in El Paso, thenajority of Operation Streamline defendants in Tucson
receive a sentence of time serv&dThese are individuals charged under 8
U.S.C. § 1325, who may have prior voluntary returns on their records, but have
no prior criminal conviction or formal removaider. In Tucson, any defendant
with a prior illegal entry or formal removal on her record faces -aafled

Affilpepd indictment, which charges one

under 8 U.S.C. § 1325 and one felony count of illegal reentry undes.&18

mi sdeme

1326 Def endants whof Ireepcéei ovlearthee-tratéd i f f er ed a f

plea agreemerit® under which they plead guilty to the misdemeanor count and
the government agrees to dismiss the felony count. These defendants generally

receive sentenseof anywhere from thirty to 180 da¥$The use eof t hi
flopd charge is not new in Tucson; the

cases prior to the initiation of Operation Streamfffe.

S

Aflip
USAO U

Thi s-fffolpiop procedure genemesfotmostresults in b

Streamline defendants with prior 8 U.S.C. § 1325 convictions than they would
receive in other jurisdictions. While an illegal entrant with a prior § 1325
conviction in Del Rio might be prosecuted for her second attempted entry under
§ 1325 (ather than facing the felony charge), she is almost guaranteed the
maximum sentence of 180 d&y5In Tucson, that same defendant would likely

193 Seeid.

194 Seeid.

195 Seeid.

196 Bacal Interviewsupranotel1l

197 Id.

198 Certain districts have obtained the authorization of the attorney general to implement a
ifastack program, 0 which al | ows mdstserioug affenserim me nt
exchange for a guilty plea from the defendant. These programs exist only where the volume of
cases (generally immigration cases) is so high that, without such an agreement, the resources of
the district would be strained beyond ceipa Memorandum from John Ashcroft, Attorney Gen.,

t

[o]

charge

Depodt of Justice, to Al u. S. Attorneys, Depart ment Pri
Di sposi ti-Tornacokro fiPfFfraosstecuti on Program in a District (Sept.

FEp. SENT'G REP. 134 (2003), available at http://www.justice.gov/ag/readingroom/fag
092203.pdf. Currently, Tucson is the only Operation Streamline jurisdiction discussed in this
Comment that has a fasack agreement in place.

199 Bacal Interviewsupranotelll

200 Id.

201 Id.



Lydgate_FINAL.dogDo Not Delete) 6/30/20108:11 PM

512 CALIFORNIA LAW REVIEW [Vol. 98:481

receive a plea offer of thirty day¥.

A repeat offender with a prior deportation or criminal conviction might
alsobenefit somewhat from Operation Streamline in TucsonSEeamline, a
defendant fitting that-fpoephbilcdhargeTaonsdorm fPpdee
offer of sixty to ninety day&’® Today, given the high volume of cases, the
USAO would likely offer tha same defendant thirty da$. Similarly, a
defendant with multiple voluntary returns on her record would have received a
sentence of fifteen to thirty days giéreamline, whereas she would typically
receive a sentence of time served totfay.

But not all epeat offenders in Tucson benefit from the Operation
Streamline process. Because the Tucson Border Patrol apprehends more
migrants than it can channel through Streamline each day, the USAO
independently prosecutes a small number of migrants who are stdgtnfie
entrants. Heather Williams, first assistant federal defender in Tucson, estimates
that the USAO initiates about thirteen such 4&treamline prosecutions per
day?® These defendants often receive sentences that are significantly longer
than what thie Streamline counterparts receffé.

While Operation Streamline does appear to benefit a small category of
repeat offenders in Tucson, it is important to remember that most Streamline
defendants are firdime entrants with no prior criminal record. Vemwf of
these individuals would have faced criminal prosecution before Streamline was
implemented. Streamline therefore results in worse outcomes for the vast
majority of the migrants that it targets.

Another feature of the Tucson Operation Streamline pnognat does not
appear to exist in other jurisdictions is that the USAO, upon the request of
defense counsel, will move to dismiss several categories of cases. According to
Tucson defense attorneys, the USAO will always move to dismiss a Streamline
prosection if the defense attorney discovers (and notifies the AUSA) that the
defendant has a viable claim to U.S. citizenship, is a juvenile, does not speak
Spanish fluently’® has a qualifying medical condition, has not been brought to

202 Id.
203 Id.
204 Id.
205 Id

206.  Williams Interview,supranote16.

207. Bacal Interview,supranote 111 On the day | observeStreamline proceedings in
Tucson, for example, Mr. Bacal noted that one of his Streamline clients being offered a plea
agreement of ninety days might have been offered ten to sixteen months had he ended up in the
nonStreamline setting, given that he hagrior aggravated felony on his record. Mr. Bacal and
the other defense attorneys | interviewed were unable to say why certain clients are put through
the Streamline process while others, who seem to have identical profiles, end up in-the non
Streamline pocess.

208 Interpreters are only readily available for Spargpkaking defendant$f necessary,
the defense attorney can obtain an evaluation by a federal court interpreter to determine whether
the client has the requisite fluency in Spanish to work with an interpreter. Bacal Intesvima,
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court within fortyeight hours of arrest, or if the defense attorney has any

concerns about the®®defendantds competency.

E. 8 U.S.C. 8 1326 Prosecutions in Las Cruces

While this Comment focuses on the prosecution of 8 U.S.C. § 1325 cases

under Operation Streamline, the practitienand judges | interviewed in the El

Paso sector tended to view Streamline as encompassing mandatory pros

ecutions for felony reentry under 8 U.S.C. § 1326 as well. Thus, | will briefly
discuss the impact that increased 8 1326 prosecutions have hadGnucas,

New Mexico, as an example of Streaml
While a surge in misdemeanor prosecutions is the hallmark of Operation
Streamline, increased felony reentry prosecutions are also part of the program,

since many convicted ®amline defendants who attempt a second border

crossing will face a § 1326 charge. While no Streamline jurisdiction appears to

have a mandatory policy dictating how U.S. attorneys must treat sdéownd
entrants, all of these jurisdictions have seen a woect rise in § 1326

prosecutions with the increase in misdemeanor prosecutions under Streamline.
District Judge Robert Brack presides over the felony reentry prosecutions

inebs eff

in Las CrucesABC News named Judge Brack AAmericabs

July 2008*° Judge Brack disputes thistilei | 6 m not even t he

t hi s c o4 heshyd bus tee ddes consistently carry one of the highest
immigration caseloads of any district judge in the country. At the time of his
interview with ABC News, Judge rBck estimated that he would process

between 1,000 and 1,200 criminal defendants in 2008, but that number ended

up being closer to 1,40¢* The national average is around eigheywer?™ The
Syracuse University Transactional Records Access Clearinghousk Jodge
Brack to be the district judge with the highest number of immigration criminal
cases in both January 2009 and January 2810n bot h year s,

deported aliend under 8 U.S.C A 1326 was the

notelll
209 See id. Williams Interview,supranote16.

210 Russell Goldmanwh at 6 s Cl ogging the CourtsBZ Ask

NEws, July 23, 2008available athttp://abcnews.go.com/TheLaw/story?id=5429227&page=1.

211 Interview with Honorable Robert Brack, U.S. Dist. Judge, Dist. of N.M., Las Cruces,
N.M. (Mar. 24, 2009) [hereinafter Brack Interview].

212 Seeid.

213 See Immigration Crisis Tests Federal Courts on Southwest BGrderp BRANCH
(Admin. Office U.S. Courts Office Pub. Affairs, Washington, D),Glune 2006available at
http://lwww.uscourts.gov/ttb/086/border/index.html

214  TRANSACTIONAL RECORDS ACCESS CLEARINGHOUSE, IMMIGRATION PROSECUTIONS
FOR JANUARY 2010 (2010), available at http://trac.syr.edu/tracreports/bulletimsimigration/
monthlyjan10/fil/. See alSOTRANSACTIONAL RECORDS ACCESS CLEARINGHOUSE, SURGE IN
IMMIGRATION PROSECUTIONS CONTINUES (2008), available at http://trac.syr.edu/immigration/
reports/ 188 (finding Judge Br aehigbestamong districh a |
judges nationwide in March 2008 and March 2007 as well).

busi est

AfReentry

Americads

i mmi gration

E
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charge in Judge Bradks c o Y t r o o m.

As a result of his disproportionately high criminal immigration caseload,
Judge Brackds civil docket has had to be redtu
civil caseload that other district judges in New Mexico carry but about eight
times thecriminal caseload™® The Las Cruces court has also had to transfer
other kinds of felony cases to make room for its immigration docket; in 2007,
the court transferred about six hundred felony cases to Albuqufque.

Beyond overwhelming the federal bench, @pen Streamline has also
impacted the amount of time migrants spend in prison. A prior 8 U.S.C. § 1325
conviction sets a migrant up for a later 8 U.S.C. § 1326 charge, and felony
Operation Streamline defendants receive much longer sentences than
misdemenor defendants, who often spend just days or weeks in detelmtion.
2008, prosecutions under § 1326 took an average of 122 days to move through
the court system in the District of New Mexico, and the average sentence for a
§ 1326 defendant in New Mexico sigen month§®

1]
OPERATION STREAMLINE 66 UNACCEPTABLE CONSEQUENCES

DHS has touted Operation Streamline as a success, noting impressive
reductions in apprehensions of migrants in the border communities in which it
has implemented the progrdMi.It is far from clear, however, that Streamline

215 AReentry of deported aliend under 8 U.S.C A 1326 r
and misuse of visas, permits and ot her documentso under 18 U.S.C A 1546
i mproper ti me or pl ac e;SeedrABSACDIONAL IREC@rRDs AG&EssU. S. C A 1325,

CLEARINGHOUSE, IMMIGRATION PROSECUTIONS FOR JANUARY 2010, supranote 214 tbl.4 (click
Amored in the | i ne T TrRANSACTIONAU REGORDS ARCOEKS ENEARINABIOUSEC K )
SURGE IN IMMIGRATION PROSECUTIONS CONTINUES, supra note 214, tbl.4, TRANSACTIONAL

, (2010), available at http://tracfed.syr.edu/results/
9%x204bd3320cfc.html

216, SeeE-mail from Honorable Robert Brack, U.Rist. Judge, Dist. of N.M., Las
Cruces, N.M., to author (Oct. 29, 2009,02:05PST) (on file with author).

217. ,

, supranotel6, at 27.

218  Transactional Records Access Clearinghouse, Federal Criminal Enforcement: Going
Deeper (200), http://tracfed.syr.edu/index/cri/cri_godeep_index_pros.html (search by fiscal year,
district, |l ead charge (title and section), prison term,
Court Disp. o0; click on 200 8; th author)dNhile this is Bn Me xi co) (resul
average for the entire District of New Mexico, Judge Robert Brack of Las Cruces notes that the
average processing times are much lower in Las Cr8tesyears ago, the average § 1326
defendant in Las Cruces who received aessr# of time served spent about seventy days in jail.

By Judge Bracko6s estimation, t [EamalfrenvHenoralgee i s currently c
Robert Brack, U.S. Dist. Judge, Dist. of N.M., Las Cruces, N.M., to author (Aug. 17, 2009,
14:06:37PST) (on file with author).

219 See,e.q, Press Release, u. s. Depot of Homel and Sec. ,
1,200Plus Prosecutions in Arizona (July 24, 200@)yailable at http://www.customs.gd
xp/cgov/inewsroom/news_releases/archives/2007_news_releases/072007/07242007_3.xml
(describing success of Operation Streamline in Arizona and elsewhere).



