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of Rights in America
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INTRODUCTION

The natue of right® whether moral, legal, natural, or othervdskas a
way of leaving everyone confused. On one thing, however, people seem to
agree: rights have a unitary nature. If a right is an ideal, a statement of what
ought to be, then the way in which itastually implemented is irrelevant to its
definition. If, on the other hand, a right is understood in more positivist terms
as Anothing but a predictiond of how
person acts in a particular washen the maner in which we talk about a right
is only relevant to the extent that our words correlate with our deeds.

The reason there is so much confusion over rights is because everyone
seems to misunderstand their fundamental composition. Just as human beings
hawe two essential aspects, a physical body and an incorporeal soul, rights exist
in two dimensions simultaneously, not one. The way we talk about a right and
the way we put it into actual practice are flip sides of the same coin. It is these
twin elements ofhetoric and practice that define a right, and neither one is
ancillary to or derivative of the other.

Copyright © 2010 California Law Review, Inc. California Law Review, Inc. (CLR) is a
California nonprofit corporation. CLR and the authare solely responsible for the content of
their publications.

A Circuit Judge, United States Court of Appeals for the Fourth Circuit
1. SeeOliver Wendell Holmes, Jr.The Path of the Lawl0 Harv. L. REv. 457, 458
(1897).
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Rights lead dual lives, much like Dr. Jekyll and Mr. Hyde. Perhaps the
Jek y I | is the rightoés luminous plitace
exists on the streets. But unlike in the Robert Louis Stevenson novel, the two
lives in this case are not only necessary, but salutary. In fact, we should
appl aud t eephrenic gharacters s c h

When it comes to rights, our rhetoric and our pcastitug in oppadsg
directions, the former toward absolute and infinite formulations and ttee lat
toward qualification and compromise. In speech, we treat rights atutEss0
rocks of Gibraltar on which our laws and our freedoms are founBetlit is
neither easy, nor even desirable, to translate the language of rightoword
word into practice. Upholding and enforcing rights is a cocaptd maer that
calls for sober judgment and attention to context. Although our wotda of
suggest dterwise, we recognize that rights are, and of necessity must be,
quaified.

Today, our understanding of rights

greatest fear: a twfsont war. On one side, a coalition of comntanans,
pragmatists, and deconstractists demands that our rhetoric be tamed so as to

reflect our practices. Communi tarians

anticooperative spirit inconsistent with the pursuit of the common good. In this
view, rights rhetoric leads toward selbsession and away from social
responsibility. Pragmatists argue that the lofty rhetoric of rights distorts rational
social planning. Hyped rhetoric makes a clear calculus of social costs and
benefits wellnigh impossible. Deconstructionists claim that ourtatieal
attaciment to absolute rights erects a facade of nonsensical legalisms to
conceal the political power struggle lying behind every important social
decision. The members of this coalition are united in their judgment that our
rights rhetoric is ovdr | o wn , and perniciously so.

of t %tismn ndpossible basis on which swuistain a healthy society.

A similarly wide rangeof critics attacks from the opposite diten. For
them, the problem when it comes to individual rights is not that we say too
much, but that we do too little. First Amendment absolutists see their rights
viol ated in, for exampl e, the use of
Pledge of Allegiance. Sixth Amendment absolutists claim that any procedural
defect in a personds c 6 avenifdche defeat hachu s t
no impact on the outcaenof the case. Fifth Amendment absolutists claim that

2. SeelJack N. Rakove & Elizabeth BeaumoRights Talk in the Past Tenge2 Stan. L.
REv. 1865, 18652000) (reviewingRICHARD A. PRIMUS, THE AMERICAN LANGUAGE OF RIGHTS

(1999)) (ARi ght s h a vAmeribae daw and polititsasmdeeat leadt theA n gl o

sevet eent h century. o).
3. MARY ANN GLENDON, RIGHTS TALK: THE IMPOVERISHMENT OF POLITICAL DISCOURSE
9 (1991).

ou

S

AFor
form, the lmguage of rights is the |l anguage
Professor Mary Ann Glendon. AiThe winner

he

of

r r

faci

argue

phr a

ead to

h

r

t

no
takes



Wilkinson.FINAL.doc(Do Not Delete) 6/30/20108:08 PM

2010] THE DUAL LIVES OF RIGHTS 279

virtually any zoning restriction violates that amendment. And so on. These

critics complain that the difficulty lies not in our rhetoric but in oututa to

live up to it. As the American Civil Libé&es Union( fi A C Lduee)put it

requiring high school students in afsghool programs to submit to dom

drug testing woul d itutiendscammere plattmde, theitad fit he Const
rights are inalienable, and that liberty is &abie only at te whim of state
authotities.od

Both sentiment that our rights in rhetoric are too absolute and that our
rights in practice are too compromigeteveala fundamentamisunderstat:
ing of what our rights are and how they function. Although the two camps
differ over whether the solution is to tamp down the rhetoric or ramp up the
prectice of rights, they agree that rhetoric and practice must be forced into
alignment. Absent a match, they argue that America is guilty of faithlessness,
hypocrisy, and deqaion.

Both sides are wrong, and for the same reason. The rhetoric amd-the i
plementation of a right are independent aspects of the right itself. Neither rules
the other. When it comes to rights, our words and our deeds serve different
ends, both of which helmaintain a vigorous body politic, and each of which
reinforces the other. Because of the way rights function, it is necessary both to
celebrate them in absolute terms and to practice them in qualified terms. The
Ahypocrisyo of st r pemgntatioa bfkightaismbtrealyd er at ed i m
hypocrisy at all. It is how a system of individual rights should and must work.

The absolute language of rights helps protect rights from being obliterated
by competing concerns. Rights rhetoric fosters a love of jilieet makes a
system of individual rights effective. It promotes the recognition of the
corresponding rights of others and of new areas of our common life that ought
to be made more free. Above all, it helps to lift our national spiritstipgiout
our highest aspirations and supplying the glue that bonds us as a people.

But absolute rhetoric aims to describe our actual practices in only the
loosest sense. The way in which we put rights into practice entails making
sersible adjustments to the lofty goatketched out in speech. For one thing,
rights often come into conflict with other rights. In such situations, absolutism
is impossible. More fundamentally, rights impose obligations on others, and in
many cases, those obligations are more than societylzsorb. Competing
social needs and goals, not to mention limitations of time and money,
necessitate vaus qualifications on rights that we think of as absolute. The
implementation of individual rights should not take its cues from rhetoric alone,
without any concern for the dictates of prudence.

So why not applaud the dual lives of rights and hold them dear for what
they are? The suggestion that we must dull our language to match the prudence
of our actions, or that we must expect a realization of ogalsdin actual

4. Brief of Respondents at 16, Bd. of Educ. v. E&86 U.S. 822 (2002) (No. €332).
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practice, is perilous. Such thinking reflects a kind of simplicity that is at least as
harmful as the supposed vices of our bifurcated approach to rights themselves.
The world into which both the critics of rights rhetoric and rights practic
would deliver us is a far grimmer place, and what is more, it is a fantasy. Our
rhetoric and our practices never will or should be brought into alignment.

Duality is nothing new in our law. Consider our understanding of the
concept of sovereignty, whichight be thought of as the equivalent of rights
when held by governments, rather than by private citizens. The Framers were
heavily influenced by the writings of Montesquieu, but on at least one issue, the
meaning of sovereignty, they sought to improve ttve work of their teacher.

For where Montesquieu had seen sovereignty as a unitary, indivisible concept,
James Madison and Alexander Hamilton imagined a more complex approach.
They established a system of #Adual sovereignt
agects of sovereign power were granted to the national government and the
unenumerated residuum was granted to the various states composing the
union? In order to accommodate the need to preserve the autonomy of states,
the founders fsedignty’ and therebyanteasied a grdat s o v
force for the preservation of liberty and the enrichment of the nation. Rights
embody a similar dualism that provides similar benefits. We do not damage
rights by splitting them. As with sovereignty, practical erigies have led us

to different conceptions of rights in different contexts, resulting in an infinitely
richer framework of laws.

| respect the fact that critics endlessly decry the gaps between rights
rhetoric and practice. That is as it should be. The lgefveen rhetoric and
practice is not always and everywhere a good thing. As a historical matter, far
too many groups in our society have had little opportunity to participate in the
American dream. The discrepancies between our talk of liberty and our
mistreatment of minority groups merit all of the scorn we can direct toward
them. But the dager is that the gross injustices and stark inequalities in
centuries past will aggeal into a perception that the gap between rhetoric and
practice is an invaably indefensible state. In fact, it is a defensible state that

5. Seelaurence ClausMont esqui euds Mi stakes atongd25t he True Meaning
OXFORD J. LEGAL STUD. 419, 426 (2005) (AMontesqui eu did not que
orthodoxy that ultimate sovereign power could notbe dividiédo ut r i sking chaos. 0) .

6. SeeTHE FEDERALIST No. 51, at 320 (James Madisoflinton Rossiter ed., 2003) fi | n
the compound republic of America, thewer surrendered by the peopdirst divided between
two distinct governments, andeth the portion allotted to eacubdivided among distinct and
sppar ate departments. Hence a doubl ed,Soe,atr i ty arises to t
168 ( Al ex and date le¢istatare Who with glways BeShot only vigilant but suspicious
and jealous guardians of the rights of the citizens against encroachments frdedéeha
government 0 may ser vbutihnecessssynhg ABRMt bk 6NOI CEdi scontent. o
see generldy Michael W. McConnellFeder al i s m: Eval uat,54lgCut. he Foundersdé Des
L. REv. 1484 (1987) (reviewindRAouL BERGER, THE FOUNDERS’ DESIGN (1987) (discussing
arguments supporting retention of staieeseignty).

7. U.S. Term Limits, Inc. v. Thornton, 514 U.S. 779, 838 (1995) (Kennedy,nrtung).
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works to the benefit not only of the practical functioning of society rnost
importantly, to the rights themselves. The fact that there was a historic gap of
yawning propdions between declarati and actuality cannot become a
permanent means of didalyg the American psyche. We should not for one
moment entertain the thought that in every context the gap can or should be
closed, or that our failure to do so renders us a less worthy nation.

It is time that we embrace a complete understanding of rights, one that
recognizes their duality in all its richness and complexity. To surrender our
reverence for rights in the face of the limitations that circumstances may
impose on them is to sacrifice toouah. Likewise, to administer laws in a
fashion idential to the way we talk about rights is an untenable goal that
ultimately threatens the very principles that our rights are thought to embody
and advance. Thegtionnect between the way we talk abouttsggnd the way
we impkement them is no longer a peculiarity or idiosyncrasy in the life of our
nation, much less an anachronism or a defect. It is a large part of the genius of
this country. We should therefore try to understand in the clearest possible
terms why the gap between speech and practice has been and will continue to
be an example of our nationbs most admirabl e

This Article proceeds in two parts. Part | will examine the rhetoric of
rights and the practice of rights in America. It velow how the vigorous and
uncompromising language of rights in political speech and constitutional
prescription, from the founding to the present, helps to shape our most
important legal institutions. It will then examine the myriad ways in which
rights ae dten limited when they are actually put into operation. Part Il will
defend the gap between rhetoric and practice against critics of many-persua
sions. So long as rights lead dual lives, the health of our polity will endure.

I
THE GAP BETWEENRHETORIC AND PRACTICE

A. Absolute Rhetoric

Americans often speak as thoudgh rights are
in other words, unqualified, unrestricted, and without exceptather than
acknowledging any pragmatic limitations to rights, American rhetoric
celebrates them with idealistic language and broad, sweeping promises.
I ndeed, Americansd fdpenchant %or absolute
Absolutist rhetoric abounds in a wide variety of sources, including thelifagin
documents, political speeches, ledisk reports, judicial opinions, legal
scholarship, and even the everyday conversations of activists and citizens.
So pervasive is the absolutist rhetoric of rights that scholars accept its
existence as a giveimn fact, the proposition is so firmly entrehed in the

8. SeeGLENDON, supranote3, atxi.
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conventional wisdom that commentators usually describe rights rhetoric as
abolute only in passing, with the claim requiring little explication or support.
What is more, scholars do not dispute the extensive reach of absolutist rhetoric,
geneally agreeing that Americans use absolute language when speaking about
a great variety of rights, including First Amendment, equal protection, and due
process rights, to name just a f&w.

Roughly speaking, American rights rhetoric contains two separgte b
related claims of absolutism: (1) that rights, however broadly defined in scope,
may never be infringed, under any circumstances or for any reason; and (2) that
violations of rights must be remedied to the fullest extent possibleédry ev
case.

1. Rights in Rhetoric

The expression of rights in absolute terms is part of a rich and welcome
American traditionThe Bill of Rights, for example, describes numerous rights
in absolute and unconditional languagée Eighth Amendment prohibitsl

ficruel and unus'ulshle pSuimkitshhmemersdment guarantee
right to a speedy and public trial, by an im
witnesses, and the ahsrsii mit malc eg’bdds e owtniserd s .Aqd i ]
the First Amendment unequocal | y states thaotlawA Congress sha

respecting an establishment of religion, or prohibiting the free exercise thereof;

or abridging the freedom of speech. "3 In fact, the few rights in the Bill of

Rights thatdo admit of nuanc& suchasth&our t h Amendment 6s protect
onl vy against funr eason¥bahd the Bightar c he s and s
Amerdme nt 6s prohi bition onl%oseemexteptxcessi ved bali
ional in contrast to other unwavering pledges of absolute rigfdtead of

9. See, @., John C. Jeffries, JiThe RightRemedy Gap in Constitutional La09 YALE
LJ. 87, 105 (1999) (noting that #fAthe rhetoric of constit:
W. Joo,The ModernCorporation and Campaign Finance: Incorporating Corporate Governance
Analysis into First Amendment Jurisprudend® WasH. U. L.Q. 1, 87 (2001) (noting the
nad utist rhetoric of rightso in the Rightst ext of free sp
Aganst Risks86CoLum. L.REv.4 95, 525 (1986) (discussing the Arhetoric
rights as tr umps 0)Markes Pakk:rConepetitiowRolicg in ArvéacBALew |,
& Soc. INQuIrY 4 3 5, 444 (1997) (descriibd ngf aalfisalrwstte Armegqhtmed)t; r
Audrey Knight, NoteRedefining Punishment for Studemtevares v. San Marcos |.S.D., R@v.
Litic. 777, 783 (2001) fidcesafr i mibse!| tthe, Airmeit ol abl e rightsao
procedural due processNote, Toward Reasoride Equality: Acommodating Learning
Disabilities Under the Americans with Disabilities Adtl1 Harv. L. REv. 1560, 1561, 1575
(1998) (describing teher i nabsolmutosndicnygitithei gDAsamd t he |
rhetoric of the Equal Proteotin  Cl ause itselfo).

10. See supraote9.

11 U.S.Const. amend. VIII.

12. Id. amend. VI (emphasis added).

13. Id. amend. | (emphasis added).

14. Id. amend. IV.

15. Id. amend. VIII.
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treating he absoluteness of rights merely as an unattainable aspiration,

American rhetoric conveys a genuine hope t hat

[Founding Rthers]. . . be, not grudgingly, *but fully and
Politicians, judges, scholars, aadtivists use the rhetoric in the Bill of

Rights to advance theories of absolute righerhaps most famous are those

who favor an absolute interpretation of t he

guaranteeJustice Hugo Black argued that the First Amenddent ¢ o mman d

t hat Congress shall make HAno | awd abridging

abol ut ely, that Congress sh®Actordmpatk e fino | awod al

Bl ack, t he Fourth Amendment 6s qgualified | ang

Founders knew how to glifg rights when they wanted to qualify rigldtsand

their choice to draft the First Amendment in unqualified language therefore

must have been deliberambabsdl utesdmiynbeltureBil

of Rights, and that they were put there onppse by men who knew what

words meant, and meant t h&iThe diute hi bi ti ons t o

right to free speech, Black reasoned, meant that courts and legislatures were

neverempowered to refuse to enforce the igetv en when the government 6

countervailing interests were particularly strofi@istinguished legal saitars

have echoed this positiéhPr of essor Thomas Emerson insisted:

must be protected against government curtailment at all points, even where the

results of expressiomay appear to be in conflict with othexcsi a | iAterests. o

Today, bold proclamations of free speech (dl

pl ease! 0) stildl reverberate in American right
Property rights have also enjoyed a long prominence in Aameri

rhetaic, frequently celebrated as the most fundamental of the rights of

16. Abraham Lincoln, Address at Cooper Institute, New York City (Feb. 27, 1860),
SPEECHES AND WRITINGS, 1859-1865 120 (Don E. Fehrenbacher ed., 1989) [hereinafter
SPEECHES AND WRITINGS].
17. Cf. GLENDON, supranote3,at 43 (A[ T] he st ar knmeteesilof some of the |
of Rights has helped to legitimate intemperate arguments made by those who have a particular
attachment to one of the rights framed in such terms. 0)
18 SeeHugo L. Black & EdmondCahnJ ust i ce Bl ack andol Btesb: Amendment AA
A Public Interview 37 N.Y.U. L. REv. 549, 553 (1962) (remarks of Justice Hi
I

beginning of the First Amendment i's that 6Congress sha
rather oldfashoned and shows a slight napvet® to say that éno | i
most amazing things about the ingeniousness of the times that strong arguments are made, which

almostconvi nce me, that it is very fawl.id3gh (o6t menalo think
citations omitted);see alsd&Smith v. California, 361 U.S. 147, 157 (1959) (Black, J., concurring)

(Al read oO6no | awnolawabridginppdy i dgming®i ¢ imeamri gi nal ) .

19. Hugo L. Black,The Bill of Rights35N.Y.U. L. REv. 865, 867, 87074 (1960);see
alsoBeauharnais v. lllinois, 343 U.S. 250, 278 (1952) (Black, J., disséng).
20. SeeBlack,supranotel9, at 877 80.
21 See,e.g, ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELF-
GOVERNMENT1 7 (1948) (fAThe phrase, Wridymgtgerfreeslsnofs hal | make no | a

speech, 6 is unqualified. I't admits of no exceptions. o) (
22, THOMAS I. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION 17 (1970).
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humanity”® Proponents of theories of absolute property rights often appealed,
not to any absolute language in the Bill of Rights, but to theories of natural law.
Several classicalilderal philosophers suggested that humans were born with
certain natural rights that existed prior to and regardless of goverfihdetin
Locke argued that one such fAnat®ralo right wa
As Locke put it propértyifRiswoenpgsonaTiis dwas a
ership interest in oneds oworexamplesonhood had a
by whittling a stick into a weapon, an individual acquired a @nypright in
that weapori! Because that property right was inextrigatied up with the
inherent dignity and liberty of the individual, it was granted theost
protection against government encroachmiagteed property rights could not
be overridden for any reason, even for the benefit of society at Tdrgavorks
of William Blackstone perhaps most clearly gey the primacy of the property
right:
The third absoluteright, [after life and liberty] inherent in every
Englishman, is that of property: which consists in the free use,
enjoyment, and disposal of all his a&jtions, without any control or
diminution, save only by the laws of the land . So gregtmoreover
is the regard of the law for private property, that it will not authorize
the least violation of it; no, not even for the general good of the whole
community?®
The rhetoric of absolute Pprthatpashbdity ri ghts i s
upon its philosophical legacy and gained traction in modern rigbtsudse It
continues to manifest itself in both casual c

fat}

23, SeeGLENDON, supra note 3, at 2G46; LAURA S. UNDERKUFFLER, THE IDEA OF
PROPERTY: ITS MEANING AND POWER 11 (2003).

24. See,e.g, JoHN LOCKE, SECOND TREATISE OF GOVERNMENT 8i 14 (C.B. Macpherson
ed., Hackett Publishing Co. 1980) (1690).

25. See idat 19. Although their theories are not based on natights, utilitarians have
made comparable argumen8eeJoHN STUART MiLL, ON LiBErTY 81 (David Bromwich &
George Kateb eds., 2003) (1921) (stating
Aimedry concerns himsel f 0) .e siMitadabsolntist clainsee, tga r i
ROBERT NOZICK, ANARCHY, STATE, AND UToPIA 1 72 (197 4) (endorsing
notion of sefo wner shi po and arguing that taxation
society a partial property fii in another peson and his labor).

26. LockKE, supranote24, at 19.

27. Seeidat 19 20.

28 WiLLIAM BLACKSTONE, 1 COMMENTARIES *138i39 (emphasis added). Although
Blackstone was English, his ideas about property were quite thoroughly incorporated into
American law and welcomed mtAmerican rhetoric.See GLENDON, supra note 3, at 23
( ABIl ac kCotnmemaeies was the law book in the United States in the crucial years

hat an indiv
ns also mak

fithe cl assi ce
was morally i

immediately preceding and following the AmericanvBlation. .. .Backst oneds wor k was much
more fully absorbed into | egal thinking here [in America

29. SeeJoan Williams,The Rhetoric of Property83 Iowa L. REv. 277, 282 (1998)see
also Bret Boyce,Property as a Natural Right and as a Conventional Right in Constitutiona) Law
29 Loy. L.A. INT’L & Cowmp. L. REV. 201 (2007) (tracing the evolution of the absolutist rhetoric
of property).
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what | warflanwitim itthleo) egal communityods fdreler
6ppeo ze 6 f'Al ngAdmerica, when we want to protect

to get it charaerized as a right.. . [W]hen wespeciallywant to hold on to

somehing (welfae benefits, a job), we try to get [it] characterized as a property
. 3 <

right . o

I n | arge part, this trend of Apropertizatdi
gradually to encompass intangibles, such as securities (including stocks, bonds,
futures, and options)nad i de as, appropriately known as Afin

(including trademarks, patents, and copyrightBhe Supreme Court, in
Goldberg v. Kelly even suggested that wel fare benefi
property*® And Justices who did not subscribe to the egdze contours of the
property right endorsed bysoldberg have in other contexts sought to
emphasize prope y 6s ab s ol uln &elosvi Gitynof e tanadotf e .
Justice Thomas argued for more meaningf ul i
to appropriateprivate property under the Takings Claddén doing so, he
under scored it he Framer so understanding that
fundamen¥al right.o

Like property rights, criminal justice protections also have soared in
American rights rhetoric.Criminal justice was of special importance to
Americabés founder s: AThe Foundersd grave concerr
against abuses by the government can be seen in the very structure of the Bill
of Rights, in which four of the ten amendments are devoteddmgteeing the

criminally accused f &Anditisrofocouess,evergnd proceedi n
bit as important todayA s not ed, the Sixth Amendment gua
Assistance of Counsel. .[ilnallc r i mi nal perTieedanguage df then s . O

Amendmenttself is absolute; it articulates no explicit limitatioairther, the
Supreme Court, ifGideon v. Wainwrightrecognized the right to counsel as
fif unda fMeand sinte, then, American rhetoric has hail@itleord s
fipr omi se o f*asapeahe mystinsporiant i@ the criminal justice

30. See, @., GLENDON, supranote3, at 19; Williams supranote29, at 283.
31 GLENDON, supranote3, at 31.

32 Id.
33. See397 U.S. 254, 262 n.8 (197%¢ee alsoCharles A. Reis, The New Property73
YALELJ.7 3 3, 787 (1964) (Alt is time to see that the oéprivi

to wealth dispensed by government, is not much different from the absolute right of
ownership . . . We must create a new propert 0 ) .

34. 545 U.S. 469 (2005).

3. The Fifth Amendment states: Al N] or shall private p
without just compe s a t U.% Gonsd. amend. V.

36. Kelo, 545 U.S. at 510 (Thomas, J., dissenting).

37. Emily Jane Dodds, Notel 61 | Ma k e Y ow Repeat IDfermdnts Arél o
Corrupting the Criminal Justice System and What to Do Abg&0IWm. & MaRry L. REv. 1063,
1064 (2008).

38,  U.S. Const. amend. VI (emphasis added).

39. 372 U.S. 335, 344 (1963).

40. Edward M. KennedyThe Promise of Equal JusticEnampion, Jani Feb. 2003, at 22,
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system®* Anthony Lewis famously explained his hope that one day, society
woul d Abri ng tGidedniv.Wainwrigidethe dineaamaofra vast,
diverse country in which every man charged with crime will bpably
defended, no matter what his economic circumstances, and in which the lawyer
representing him will do so proudly, without resentment.*d
Today, absolutist rhetoric about rights has expanded significantly from its
liberty, property, and crimingustice origins.Starting in the 1950s and picking
up speed ever since, Americans have embraced asineveasing number of
rights and have typically framed those rights in absolute t&fisus, even
though the context has changed dramatically fromdhey s o f Americads
founding, and the focus on rights has been amplified, modern rhetoric remains
substatially similar to its historical counterpart: it emphasiadsoluterights,
which admit of no exceptions justifying their curtailment.
Both the rightand the left of the political spectrum are prone to frame
political controversies in terms of absolute righSor example, both
conseratives and liberals typically structure the abortion debate as one about
absolute, albeit conflicting, right8. Those ont he ri ght speak of a
absolute right to life, which cannot yield lightly to countervailing inter&sts.
Conversely, the 1l eft speaks of a womanos
trumps any interests of the fetus or of the governiffent.
Similarly, both liberals and conservatives often espouse an absolute
interpretation of the right to equalitfthe Equal Protection Clause pledges
abol ut el y t hat ..AddemyloanyPdrsan. the exqimbptotection
of t h €' Qroanding. their claimsni this constitutional guarantee,
Americans have generated almost limitless rhetoric concerning the right to

available athttp://www.nacdl.org/publiaisf/championdicles/A0301p22?0penDocument.

41.  See, @., AM. BAR AsS’N STANDING COMM. ON LEGAL AID & INDIGENT DEFENDANTS,
Gideon’s BROKEN PROMISE: AMERICA’S CONTINUING QUEST FOR EQUAL JUSTICE ii (2004),
available at http://www.abanet.org/legalservices/sclaid/defender/brokenpromisegiotrpdf

chi

ab:

(AThe right to counsel is one of the most sacred princip

constitution. . . .0).

42.  ANTHONY LEWIS, GIDEON’S TRUMPET 205 (1964).

43. SeeGLENDON, supranote3, at I117.

44. Seelarry R. Churchill & José Jorge SimafAbortion and the Rhetoric of Inddual
Rights HAasTINGS CENTER REP., Feb. 1982, at 9,i92.

45. See,e.g, National Right to Life What is the Prti f e Response to Abortionists
Cl ai ms?, http://www.nrlc.org/abortion/facts/ abortionresp

profound decisions to make for herself and her child but these decisions can never include the
righttokilhe baby. o) .

46. See, g., NARAL Pro-Choice America, Learn about NARAL RfZhoice America,
http://www.prochoiceamerica.org/abeus/learraboutu s / (Al f youbre | ike me, you
culture of freedom and responsibility. You believe that women have the intelligence and
thoudhtfulness to make decisions about their health with their families, their physicians, and their
faith. You believe that government and poldns should not interfere in opersonal lived and

beli

that people should be empowered to make the right deci si

47. U.S. ConsTt. amend. X1V, 8§ 1.
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fifabsol ut e [|“wjt the netdeuhape ithatythedEqual Protection
Clause can cure America of all discrimination, once and forMakreover,

courts have often interpreted the EquattPe ct i on Cl auseds absol ute
broadly.As early as 1880, the Supreme Court hailed the Clause as a panacea to

a host of social ills:

[E]lqual protection .. should be given to all under like circumstances

in the enjoyment of their personal and civil rights; that all persons

should be equally entitled to pursue their happiness and acquire and

enjoy property; that they should have like access to the courts of the
country for the protection of their persons gmdperty, the prevention

and redress of wrongs, and thefoecement of contracts; that no

impediment should be interposed to the pursuits of any one except as

applied to the same pursuits by others under like cistames; that

no greater burdens shouid laid upon one than are laid upohess in

the same calling and condition, and that in the administration of

criminal justice no different or higher punishment should be imposed

upon one than such as is prescribed to all for like offefices.

Although boh sides of the political spectrum embrace the right to
equaity, they disagree about what absolute equality should entail, as evidenced
by the debate on affirmative actiohhose on the left believe that affirmative
action programs are necessary to achieeguality and eradicate
discrimination®® while those on the right believe that affirmative action
programs are themselves a form of discrimination that perpetuates inetjuality.
Despite the disagement, liberal and conservative rhetoric tends to converge i
its absoluteness: equalityatvaysrequired No exceptions.

In short, American rhetoric on free speech rights, property rights, criminal
justice rights, abortion rights, equality rights, and many other rights is long on
generdity, short on specificsfull of promise, and sparse on qualificatiom
sum, very much an absolute matter.

2. Remedies in Rhetoric

While the bulk of rhetoric focuses oights as absolute, the rhetoric is no
less absolute when it comesrégnediesin the first instance, Amearans preach
that rights, however broadly defined, should not be infringed under any
circumstances.But failing that, in the hopefully infrequent cases of
infringement, Americans demand that rights violations be fully remedied, under

all circunstancesProfe s sor Lawrence Friedman argues that

48 John Mercer Langston, Citizenship and t
Convention of Indiana (Oct. 25, 186%),JoHN MERCER LANGSTON, FREEDOM AND CITIZENSHIP:
SELECTED LECTURES AND ADDRESSES 99 (1883).

49. Barbier v. Connolly, 113 U.S. 27, 31 (1885).

50. Seege.g, Access, Equity, and Diversity: American Association for Affirmative Action,
http://affirmativeaction.org/abauntml.

51. Seeg.g, Adversity.Net, http://www.adversity.net/about_us.htm.

he

Bal |l ot ,

A
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of expectationso together make up a cruci al e
culture > He writes:

The first [cluster of expectations] is what we can caljemeral
expecation of justice the second si a general expectation of
recompenseT he first, in brief, is the <citizeno:
treatment, everywhere and in everycamstance... Justice is, or
ought to be, available in all settings.. It is a pervasive expectation of
fairness.
The second general expectation .is that somebody will pay for any
and all calamities that happen to a person, provided only that it is not
thevict i més dAfault, o or a.dtltikénaart not solely hi
what people really mean by fa@ss or justicé®
Often, the language of rights and remedies is conflated, particularly when
American rhetoric demands an absoltgt to aremedy Notwithstanding the
linguistic confusion, however, the claims made are absolutist, demafudling
remediaibn for all violations.

The Agener al expectation of recompenseo has
In Marbury v. Madison Chief Justice John Marshall famously stated the
gengal rule and fivery essence of civil Ilibertyo
the ¢ i s al so >aRerowngdalégal schohars Haye abgued in favor
of interpreting this Airemedi al i mperativedo
absolugly no constitutional violations to go without correction or
compensation® In American rhetoric, conjpet e remedi ation is a fApror

commanding nearlyimer sal**assent . o
No remedy is more venerated in American rhetoric than the writtebla
corpus, or tOf &nglidhCGariginathe wilrwastdesigned to ward
against unlawful and indieite imprisonmentlt has long been revered as one
of the most fundamental safeguards of individual lib&rfgnglish jurist A.V.
Dicey proclaimed the writ Awortig a hundred co
i ndi vi du“idnd AlekabderHanilio described the writ as one of the
figreater securities to |liberty and republica

BN

cot ai*hs. o

52,  SeelLAWRENCE M. FRIEDMAN, TOTAL JUSTICE 43 (1985).

53 Id.

54. 5U.S. (1 Cranch) 137, 163 (1803) (internal quotations omitted).

55. Seeg.g, Akhil Reed AmarOf Sovereignty and Federalis®6 YALE L.J. 1425, 14286

29 (1987).

56. Jeffries,supranote9, at 87.

57. See WILLIAM BLACKSTONE, 3 COMMENTARIES * 129 (calling the writ ithe m
ceebrated writ i nseetalsaWiLLEAm B. DWksrRhA doresmrOTIONAL HISTORY
oF HaBEAs CorrUS 3 (1980) (describingitatite figr eat wr it of |l ibertyo).

58  A.V. DICEY, INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITUTION 195
(6th ed. 1902).
59. THE FEDERALIST, supranote6, No. 84, at 511(Alexander Hamilton).
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In American rhetoric, the writ of habeas corpus is acclaimed as an
abolute remedy, capable of curirgl rights violations.Notally, in Fay v.
Noia, the Supreme Court honored the writ with broad language:
For [the writds] function has been to provi
remedy forwhateversociety deems to be intolerable restraititssroot
principle is that in a civilized sagty, government musalways be
accountable to theugi ci ar vy for a manoés i mprisonment
imprisonment cannot be shown tontmrm with the fundamental
requirements of law, the individual is entitled to his immediate
releasé?’
Even Justice Felix Frankfut e r , one of rights absolutismbs
opponents, waxed poetic when it came to the Great Whe grandiose
promi s e t o treat t he wr it as t he fibasic saf
Anglo-Amer i can worl d, o Justice Frankfurter reas
boasting of empty rheto c® Indshort, like the rhetoric of rights, the rhetoric of
remedies rings of ablitism.

* * %

In fact, our attachment to absolute rhetoric cannot be overstated. America
was founded on the elevated rhetoric of the Declaratiotndépendence,

which proudly assertsanenx hausti ve | ist of Aunalienabl e R
ALife, Li berty and % Anel togay rthatudieam ob f Happiness.
Aoal i enabdredalriizgehd si wi d dordinués tocreésonaté inai nt o

American rhetdc.%®

But, as the reader suspects and as will be described shortly, rights live
more than aspirational and rhetorical livébey live practical lives as wéll
lives far less glamorous than rhetoric admashind the rhetorical flarishes
lurks a reality 6qualified rights and limited remedies.

And yet, despite it all, the rhetoric persiisv en i n Americabs dar k hot
her absolutist rhetoric is unyieldingly revere@n the brink of the Civil War,
President Lincoln remained confident in the stirringorpises of the
Declaration:

| have never had a feeling politically that did not spring from the

sentments embodied in the Declaration of Independence.lt

was. .. something in that Declaration giving liberty, not alone to the
people of this countrybut hope to the world for all future tinié.

60. 372 U.S. 391, 4002 (1963) (emphasis added)verruled on other grounds by
Wainwright v. Sykes, 433 1$. 72 (1977).

61. Brownv. Allen, 344 U.S. 443, 512 (1953) (Frankfurter, J., concurring).

62. THE DECLARATION OF INDEPENDENCE para. 2U.S. 1776).

63. Deborah Pricel.ife, Liberty and the Pursuit of Happine®eLIEFNET (July 4, 2009),
http://blog.beliefnet.com/yourdailyspiritualstimulus/2009/0 7/lifeerty-andthe-pursuitof -
happiness.html.

64. Abraham Lincoln, Speech at Independence Hall, Philadelphia, Pa. (Feb. 22,i1861),
SPEECHES AND WRITINGS, Supranotel6, at 213 14.
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How do rights maintain this aspirational existence in the face of a starker
reality? Given the practical reality ofualified rights, why does absolute
rhetoric proceed apace? Certainly thogeo propagat ablutist rhetoric must
know better. Accomplished individuals like Justice Hugo Black and William
Blackstone were no intellectual slouches. They undoubtedly were aware of
practical realitiesin spite of these practical realities, however, they remained
fully committed to absolutist rhetoric, preferring deliberate hyperbole over
practical precisionln fact, in order to address the thornier practical issues
plaguing their absolutist theories without abandoning their absolutist rhetoric,
both resorted to fandpotwork.
Justice Black remained loyal to absolute free speech by cleverly
distinguishing between speech and condWtile the government could not
abridge speech under any circumstances, the government could regulate
conduct®™ Academics made comparabtwentive distinctions in order to cling
to free speech absolutisniike Black, Professor Emerson distinguished
bet ween fAspeechd and the fAactiond associated
which could be limited® Professor Alexander Meiklejohn safeguatdeis
absolti sm by reasoning that Athe freedom of spee
not excompass some types of speech, such as libel or incitementat all.
Blackstone also went to great lengths to preserve the absolute property
rightt Bl ackstonknefwwel t hat cl ai ms of absol uti
fi o veems h & ¥ s fact, be admitted as mudhm. the very same breath that
Blackst one decl ared the property right i
limitations of the right *Aferadeseribimgn| y by
property rights as exclusive, giving an
dominion. .. in total exclusion of the right of any other individual in the
uni v e r°8lackstone spent five hundred pages describing various situations
in which property rights properly yielded to community interéstSoday,

65. For example, the government could limit a nonviolent protest at a¢@ihdderley v.
Florida, 385 U.S. 39 (1966), or restrict the public display of a jackeingean offensive message,
seeCohen v.California, 403 U.S. 15, 27 (1971) (Blackmun, J., dissenting) (Black, J., joining in
di ssent) (ACohends absurd and i mmature antic, in my vi
speech. 0) .

66. SeeEMERSON, supranote22, at 17.

67. SeeMEIKLEJIOHN, supranote2l, at 18 19.

68. Boyce,supranote29, at 227.

69. BLACKSTONE, supranote28, at *138

70.  WILLIAM BLACKSTONE, 2 COMMENTARIES *2.

71. SeeForREST McDONALD, NovUs ORDO SECLORUM: THE INTELLECTUAL ORIGINS OF
THE CONSTITUTION 13 (1985)( iBl ackst oneds sweeping definition of t he
overstated the case; indeed, he devoted the succeeding 518 pages of Book@uoirhentaries

. to qualifying and s pecidegalsdgvidB.IschorrHewe ept i ons t o hi s
Blackstone Became a Blaotsian, 10 THEORETICAL INQUIRIES L. 103, 107(2009) (describing
Bl ackst omadges Sib0OWey of English property | awod as containi
cast: at every turn, on every page, {#smabsolute prperty rights are explicatedglimited and
qualified. o).
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however, Blackstone is remembered less for his attention to the limitations on
the prerogatives of ppe r ty ownership than for hi s irhet
rights. .. even more extremethtnoc k e s 0 and for his Atones mor
than even the Romanist autoi &s . 0

Given the selconscious decisions by such eminent lawyers to cling to
absolute rhetoric almost like a drowning man clings to his life preserver, it is
worthwhile to inquie whether there is at leasbmevalue to the rhetoricin
fact, there is significant valu&ut first let us pay a visit to rights in their less

glamorous residendethe stubborn abode of practice.

B. Qualified Practice

Talk is one thing; practice somathi else Although the rhetoric of rights
in our culture tends to be absolute, the practice in our courts is decidedly more
qualified. Courts do not define substantive rights in some pure, ideal, or
abstract senselnstead, they define the contours of ahtidy taking into
account competing social interestse safety of the commity, the rights of
others, and the scarcity of resources, just to name a.fkewise, when they
find rights violations, courts do not mechanically implementMiagbury ideal
of full remediation’® To the contrary, they take competing social interests into
account at the remedial stage as Well.

Consequently, a sizable gap exists between our rhetoric and our practice.
This gap underscores the point that our rights lead duabligee in the lofty,
ethereal realm of rhetoric and the other in the gritty, messy world of practice.
This Part illustrates how rights live their second life.

1. Rights in Practice

Even a cursory glance at how courts have defined our most cherished
rightsd like freedom of speech, free exercise of religion, equal protection, and
the right to counsél demonstrates that a substantial gap exists between our
rhetoric and our practic®f all the rights that one might expect to make the
trangtion from rhetoric tgoractice in unqualified terms, these four would likely
top the list.After all, the Constitution itself declares each of them in absolute
terms.The fact that we qualify even these, our most hallowed rightstrates
that it is essential for rights tedd dual lives in our political system.

72. Boyce,supranote29, at 226 27.
73. SeeRichard H. Fallon, Jr. & Daniel J. MeltzeNew Law, Nofretroactivity, and
Constitutional Remedied04HaARrv. L. REv. 1731, 1778 (1991).
74. SeePaul Gewirtz,Remedies and Resistan@ YALE L.J. 58 5, 602 (1983) ( ASome
costs obviously play a role in defining the content of the right itself. . . . [Clompeting interests are
afforded a second veto at the remedy stage, afteraiviolon of consti tuti onal right is st
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a. Freedom of Speech
While frequently discussed in absolute terms, freedom of speech is more

limited in practice”| ndeed, the Supreme Court has expli
absol utist inter pr erethdniore oaasidhfRattettean r i ght on mo
treating freedom of speech as “¢éhe Aunlimited |

Court has narrowed the scope of the right by taking competing socialsitiste
into accountTo illustrate the point, consider three limitaton
First, the First Amendment does not protect all forms of expression,
although one would never guess it from the rhetorfee Court has excluded
some categories of speech from First Amendment protection altogether,
reasmi hg t hat t he wntsdrial vadue asfa stepuccttuth thdt ang
benefit that may be derived from them is clearly outweighed by the social
interest in of®dmong thesed lowaloer categories are
fii nci t figktingt wards®® true threat§’ obscenity’® and chid
pormography® And the Court considers other types of expression, such as
commercial speech, to be covered by the First Amendment but entitled to less
protection tharspeectat t he ameffdment s cor e.
Second, the First Amendment does not insulate cowvetpression from
all types of regulationSuch expression, to be sure, is generally protected from
contentbased regulatiorfS.But the Court often upholds laws that regulate the
ti me, pl ace, and manner of expression to pres
maintaining ordef® And when expression takes the form of conduct (such as

75. U.S. ConsT.amend . | (ACongress shall make no | aw . . . ;
speech . . . .0).

76. Fed. El ection Comméhne., WobS1 Bi §ht 4408, LA8R, (2007)
jurisprudence over the past 216 years has rejected an absolutist interpretation of [the First

Amerdme nt ] . see alsoKonigghérg v. State Bar of CaB,6 6 U. S. 36, 49 (1961) (A[ W] e
reject the view that freedomsfpeec h bs ol ut e[[i]s]6 dhaot only in the undoubte
where the constitutional protection exists it must prevail, but also in the sense that the scope of
that protetion must be gathered solely from a literal reading of the First Amendimgnt.

77. Konigsberg 366 U.S. at 50.

78.  Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942).

79. Brandenburg v. Ohio, 395 U.S. 444, 447 (1969) (per curiam).

80. Chaplinsky 315 U.S. at 572.

81. Virginia v. Black, 538 U.S. 343, 359 (2003).

82. Roth v. United States, 354 U.S. 476, 485 (1957).

83. New York v. Ferber, 458 U.S. 747, 763 (1982).

84. Cent . Hudson Gas & EIl ec. Corp. 163.(198ub . Serv. Commén
(AThe Constitution . . . accords a | esser protection
constitutionally guarantee e x pr essi on. 0) . <dhnotion batween thecaveragge on of t he di

of a right and the protection it affords, $&&DERICK SCHAUER, FREE SPEECH: A PHILOSOPHICAL
ENQuIRY 89192 (1982).

85. R.AV. v. City of St. Paul, 505 U.S. 377, 382 (1992) (describing coihiased
reguet i ons as fApresumptively invalido).

86. Heffron v. I nt o6l Socdby for ,K64748NhID&l) Consci ousness,
(noting that the Court has fifoften approvedo ti me, pl act
guotation ontied).
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burning a draft card), the Court frequently permits the government to regulate
such conduct for reasons apart friira suppression ddeas®’

Third, the First Amendment gives thgovernment greater leeway to
regulate speech when the governmassumeparticular rolesWhen acting as
a property owner, for instance, the government may exclude certain classes of
speakers from property that it chooses not to designate as a pubfit®¥oru
When acting as an educator, the government has broad latitude to regulate
student speefh because of t he Afspeci al characteri si
envirmme n* Andl when acting as an employer, the government may
sometimes gnalize its employees for digstive speech because of its interest
in efficiently providing services to the pubfit.

As even t his brief glance at t he Courtds
Amendment fdoes not guarantee the right to c
times and placesoringn manner t hat®Tinatis, frtcedomafe si r ed. o
speech is a far more limited right than our rhetoric suggests.

b. Free Exercise of Religion

Like freedom of speech, free exercise of religion is in our national
pantheon of rightsThe Constitution refences it in much the same absolute
manner as it does freedom of speéthvet, it too is highly qualified in
practice. Few, when pressed, would deny that some limit on this right is
necessaryWere the freedom to practice religion absolute, every persotfdwou

be fia | aw %and govermentsveuld ffor instance, be powerless to
stop someone from conducting a human sacrifice for religious re&sBos.
wher e t o draw the Il i ne bet ween free exerci

maintaining oder is far morecontroversial.The Supreme Court and Congress
have drawn different lines, but both explicitly acknowledge that the right must

87. United States v. O6Bri en, 391 egulatiéhs to3 6 7, 377 (1968)
intermediate scrutiny).
88 Perry Educ. Assdn v. Perry Local Educatorsd Ass
(@lowi ng such exclusions as | ong adviewphbignegtaly er nment 6s act
89. Morse v. Frederickb51 U.S. 393, 409 (2007) (upholding regulations of speech that
promotes illegal drug useHazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 273889
(upholding regul ati ons o fimatarp Bethel Bch.tDistaNo. 4603svar s a school 6s
Fraser, 478 U.S. 675, 685 (1986) (upholding regulations of lewd speech).
90. Tinker v. Des Mines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969).
91. See, @, Garcetti v. Ceballos, 547 U.S. 410, 421 (2006) (providing no First
Amerdment protection for public employees who are disngddi in reaction to statements made
Apsiuant to their official duti eso) ; Connick v. My er s, 4
First Amendment protections for public employees who are disciplined in reaction to statements
made regarding personal, rattiean public, matters).

n
O |

— O

92. Hef fron v. I nt 61 Socoby for Kri shna Consciousness, 4 E
93, U.S.ConsT.amend. kess ¢héllCnake go law . . . prohibiting the freereise
[of religion] . 0)

94. Reynolds v. United States, 98 U.S. 145, 167 (1878).
95. Id. at 166.
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be limited in a society as pluralistic as ours.

Under t he Supr eme Courtds current i nternp
Amendment?® the right to practice religion is highly qualified in practice.
While the amendment provides robust protection for religious beliefs and
opinions?’ it offers much less protection for religiously motivated actidis.
course, the First Amendment generally prdkitiie government from targeting
religious conduct for disfavof. But it does not exempt religious individuals
from generally applicable laws that have a rational b&$l§ religious groups
desire greater protection than this, the Court has said, itfistum t he pol i ti cal
proc®ss. o

Congress responded to this invitation by passing the Religious Freedom
Restoration Act of 1993 (RFRAY! The statute called on courts to strike
fisensible balancesetween religious liberty and competing prior governmental
intere s t*?$yrequiring the federal and state governments to demonstrate that
any substantial burden on religion, even from a generally applicable law, was
the least restrictive means of advancing a compelling state int&ragter the
Supreme Court struckown RFRA as it applied to the staf8$,Congress
stepped in once more by passing the Religious Land Use and Institutionalized
Persons Act (RLUIPA), which applies the same test to, among other things,
state zoning laws and prison regulatid®s.

96. From 1963 until 1990, the Supreme Court interpreted the Free Exercise Clause to bar
government from burdening religious conduct unless its actions werk just d hkmpelliag A c o
state interestodo not seraviednby SlmdrntkeemtatvveVéomens, 0374 ed.
403, 407 (1963) (internal quotation dted). The Court abandoned that test as applied to neutral
laws of general applicability iEmployment Divigin v. Smith 494 U.S. 872, 879 (1990).

97. Smith 494 U.S. at 877 (iAThe free exercise of religio
right to believe and profess whatever religious doctrine onedes . 0 ) .

98. Church of the Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 531 (1993)
(suWbjecting such laws to strict scrutiny).

99. Smith 494 U. S. at 879 (A[T] he riglalobf free exercise
the obligation to comply with a valid and neutral law of general applicability on the ground that
the law proscribes (or prescribes) conduct that his religiescporb es (or proscri bes) . 0) (inte
quotation omitted).

100 Id. at 890.

101 42 U.S.C. 88 2000h200Mb-4 (2006) (held to be unconstitutiminas applied to the
states in City of Boerne v. Flores, 521 U.S. 507, 536 (1997)).

102 § 2000bb(a)(5) (emphasis added).

103§ 200mb-1.

104 City of Boerng521 U.S. at 536 (ruling that the statuleee e ded Congressds powers
under Section Five of the Fourteenth Amendment). The Supreme Court has not ruled explicitly on
whetherthe statute is constitutional as applied to the federal government, but it did apply the
statute to a federal drugaBite without raising any constitutional concerns. Gonzales v. O Centro
Espirita Beneficiente Uniao Do Vegetal, 546 U.S. 418 (2006).

105 42 U.S.C. 88 2000&200Qc5 (2006). In addition, several state legislatures have
passed theRFRAwn0O fiaamehi some state supreme courts have i
constitutions to requirédhe compelling interest tesSee MicHAEL W. McCONNELL ET AL.,
RELIGION AND THE CONSTITUTION 161 (2d ed. 2006).
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Althoughboh RFRA and RLUI PA are more protective
current free exercise doctrine, neither acts as an impenetrable shield against
generally applicable laws that burden religion in practM#en applying
RFRA, the Supreme Court has emphasized thatgthwernment may deny
reigi ous exemptions upon demonstrating that gr
compromi sed its abi®Andwhenirterpreing RUUIRA, st er a | aw.
the Court has made <cl ear thadationdfe statute doe
religpus observances over [a prison] institution
s af &t 9p freée exercise, like all rights, is highly qualified, wieetit is
protected by the Constitution or by statute.

c. Equal Protection

The Fourteenth Ameeagmahtpsotpe Bmice of the |
certainly has a ring of absolutism tolii.our political culture, this right is often
touted in broad, grandiose rhetofit.practice, however, equal prot®en is not
an absolute right to equality in any sense of thedwlostead, it is a right that
is qualified in at least three major ways.
First, equal protection, like most other constitutional rights, only applies
to state action®® Certainly, private actors can discriminate in invidious ways,
but the Fourteenth Amemde nt it sel f offers individuals fAno
acts™® While some may decry this doctrine for providing too littletpction
t o victi ms of di scri minat i onrhpnorddh e Court has
pr i n tYapd necéssary limit on the reacheddral power into the lives of
individuals™?
Second, equal protection only applies to intentionally discriminatory laws
or acts, not to those that merely have disparate impdc@hat is more,

106. O Centrq 546 U.S. at 421.
107. Cutter v. Wilkinsonp44 U.S. 709, 722 (2005).

108 US.Const.amend. XIVv, A 1 (ANo state shall . . . deny
jurisdi cti on the equal protection of the | aws. o0).

109 Virginia v. Ri ves, 100 U. S. 313, 318 (1879) (AThe
Amendment of the Constitution . . . all have reference to State action exclusively, and not to any
actonofpr vate individuals. 0). The state action requirement

Constitution except that in the Thirteenth Arderent. See,e.g, Jones v. Alfred H. Mayer Co.,
392 U.S. 409, 438 (1968) (exphaig that the Thirteenth Amendment rbas private and public
action). There are exceptions to the state action requirement, hov@aer.gy., Lugar v.
Edmondson Oil Co., 457 U.S. 922, 937 (1982) (creating ap®ro test for determining when
private action can be attributed to the state).
110. Jackson v. Metro. Edison Co., 419 U.S. 345, 349 (1%&8;alscCivil Rights Cases,
109 U.s. 3, 17 (1883) (AThe wrongful act of an individua
simply apri vate wrong. . 0) . Congress has, of cour se,
discrimiretion through statuteSee, a., Title VII of the Civil Rights Act of 1964, 42 U.S.C88
2000¢ 2000e17 (2006).
111 United States v. Morrison, 529 U.S. 598, 621 (2000).
112 Lugar, 457 U. S. at 936 (A[T]he Oéstate actiond requi
individual freedom by limiting the reach of fedélaw and federal judicialpee r . 0 ) .
113 Washington v. Davis, 426 U.S. 229, 239 (1976). To be sure, Congressjesed
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intent i onal di scri mi nat i bepause effioemeselyino acti ons t a
spite of, [their] adver se'liké theestates upon an id

action datrine, this limitation on equal protection has also been the subject of
much critcism.But the Court has defended it as serving a valuable function: if
disparate impacts were enough to trigger heightened judicial scrutiny, a whole
host of important government programs might not surtfive.
Third, even when equal protection does apply, the government will often
have a sufficient justification for treatingndividuals differently. The
govenment could hardly operate if it were not permitted to classify
individuals; somathing as simple and benign as setting a minimum age for
obtaining a driverds [iSctheraerantyeestiond be | mper mi
is not whether the government can classify individuddat whether it has
strong enough reasons for making particular distinctione.e Court 6s t hr ee
tiered methodology for evaluating these reasons is fanflarmost social and
economic classifigions, thechallenger bears the burden of showing that such
classifications are not reawmbly related to any legitimate go&‘even if those
goals were ones the legislature did not inteficFor gender classifications, the
government bears the burden of showing thatclassification is substantially
related to an important government objecti’eAnd for racial and national
origin classifc at i ons, t he gover nmeitnmugishovbur den i s eve
that the classitation is necessary to advance a compelling govembm

disparateémpact liability on private and public employers. 42 U.S.Q080e2(k)(1)(A) (2006)
(codifying disparatempact liability); Griggs v. Duke Power Co., 401 U.S. 424, 431 (1971)
(interpreting the Civil Rights Act of 1964 to impose dispafiatpact liability). But the Supreme
Court has not yet decided whether doing isoconsistent with equal protection. Ricci v.
DeStefano, 129 S. Ct. 2658, 2682 (2009) (Scalia, J., concurring) (noting that the Supreme
Court has fimerely postpone[d] the evil day on w
114 Pers. Admdér of Mass. v. Feeney, 442 U.S. 2
guotations omitted).
115 Dauvis 426 U.S. at 2 4 & ddsifnad to setvee neutrdd &rids i st at u
nevetheless invalid, absent compelling justification, if in practice it benefits or burdens one race
more than another would be far reaching and would raise serious questions about, and perhaps
invalidate, a whole rargof tax, welfare, public séce, regulatory, and licensing statutes that
may be more burdensome to the poor and to the average bl
116, GEOFFREY R. STONE ET AL., CONSTITUTIONAL LAw 501 (5th ed. 2005).
117. See, g., Willamson v. Lee Optical, 348 U.S. 483, 489 (1955). The Court has,
however, applied rational basis review with bite on a few occas®esRomer v. Evans, 517
U.S. 620, 632 (1996); City of Cleburne v. Cleburne Livet., Inc., 473 U.S. 432, 435 (1985);
Zobel v. Williams, 457 U.S. 55,662 ( 1982) ; Uu. s. Dep6t of Agric. v. Mor eno
(2973).
118 See, @., U.S. R.R. Ret. Bd. v. Fritz, 449 U.S. 166, 179 (1980).
119 SeeCr ai g V. Boren, 429 U.S. 190, 197 (1976) (A[C]I as:
important governmental objectives and must be substantially related to achievement of those
obj ectsevadsdJnd ted States v. Virginia, 518 U. S. 515, 531 (
defend gendeb a s e d gover nment action mu s tersuadieemonstr at e an 0 ¢
justificat i on 6ntefmediate schuany alsa @pplie® to .classifications based on
illegitimacy, Clark v. Jeter, 486 U.S. 456, 461 (1988), and the illegal alien status of students,
Plyler v. Doe, 457 U.S. 202, 224 (1982).

hich [it]
56, 279 (
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interest:?’ The impatant point here is that even when the highest level of
scrutiny applies, there is no guatee that a court will strike down the
classification:?*

This threetiered scheme of review reveals an equal protection right that
only hasas much force as courts decide to give iThe subjetive calculus,
which extends to which classifications are suspect, to which rights are
fundamental?? and to what level of scrutiny applies to them, is the apotheosis
of Ari ght s Eqpal poteton s dahus at far .morerhited right in
practice than its rhetoric suggests.

d. Right to Counsel

The Sixth Amendment guarantees a c¢riminal
the Assistanceal ofi ndonuanls ef?dbhei Suprethei on s .
Court has describd t hi s r i gh t**adin fopularrcdtarenéeha t al |,
right is often touted as an essential bulwark between the lowiyidio&l and
the powerful staté® Despite such lofty rhetoric, however, the right to counsel
is highly qualified in practicé?®

First, the right to counsel is limited by the seriousness of the senfence.
defendant is entitled to a lawyer for his defense only if lmetigally sentenced
to imprisonment. It is not enough that he is merely facpwential

o O

120 Adar and Constructors, Il nc. V. Pena, 515 u. s. 20
classifictions are constitutional only if they are narrowly tailored measures that further
compelinggv er nment al interests. o).
121 Grutter v. Bollinger, 539 U.S. 306, 326 (2003) (fAsSt
but fatal in fact. 60).
122 In anotherline of cases, the Supreme Court recognized certain fundamental rights
under the Equal Protection ClauSee, a., Harper v. Va. State Bd. of Eigons, 383 U.S. 663,
668 (1966) (voting); Douglas v. California, 372 U.S. 353, 357 (1963) (counsel owrfirshal
appeal); Griffin v. lllinois, 351 U.S. 12, 19 (1956) (trial transcripts on criminal appeal); Skinner v.
Oklahoma, 316 U.S. 535, 541 (1942) (right to procreate). The Court declined, however, to extend
this strand of equal protection doctrine to ifies entitlements such as welfare, housing, and
education. Dandridge v. Williams, 397 U.S. 471, 485 (1970) (welfare); Lindsey v. Normet, 405
U.S. 56, 74 (1972) (housing); San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 37 (1973)
(education). Drawng a line in the sand, it reasoned that the Equal Protection Clause only covers
those fundament al rights fAexplicitly or implicitly guai
whi ch, in téd v@o yrutdigsmemnui hj ever e o fRodrigueZ4Blt i ve soci al sign
U.S. at 3334.
123 U.S. Const. amend. VI (emphasis added).
124, SeeGideon v. Wainwright, 372 U.S. 335, 344 (1963).
125 See generally.Ewis, supranote42.
126. Other Sixth Amendment guarantees are similarly ij@elin practice. For aample,
the Confrontation Clause, which grants a criminal def en
wi tnesses HS$ &onst.samend Vins,limited. See, &., Crawford v. Washington,
541 U.S. 36, 68 (2004) (not subjmg nontestimonial hearsay to the full demands of the
Confrot ati on Cl ause); Delaware v. Van Arsdall, 475 U.S. 673:
lait udeo of trial j u d g-examination); Delgware \e Fehsteneri 474U.2 n cr os s
15, 20(1985) (per curiam) (explaining that the Confrontation Clause guaranteeppibunity
for effective crossexamination but not effective cross examination itself).
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imprisanment?’
Second, theight to counsel does not apply at all tim€s.begin with, the
right does not attach at all udmgsi | At he i nit.i

against t h?% Sodas individdah at ta .pdadictment lineup, for
example, has no right to coun$&l.And even after adversarial proceedings
begin, a defendant is entitled to the assistance of counsel only at certain
ficicet stageso 0%He toesenotpfar instance, lndve thenright
to have counsel present when the government presentsspbbtbim to
witnesses outside of codft:

Third, the right to counsel is not the right to a perfect lawfeatefendant
is entitled to a reasonably competent lawyer, but not to a highly competent
one’* Moreover, given the high standard for proving ineffetassistance of
counsef**a fireasonably competentdo | awyer might not
Finally, while an indigent defendant is entitled to have governifoeed
counsel, he is not entitled to have the counsel of his chtfiemd he cannot
insistm a particular level &f funding for counse]|

* * %

Of course, there was a time when the Sixth Amendment did not require
that counsel be provided to indigent criminal defendants in state court$®at all.
And there was also a time when equal@rott i on meant f¥eparate but e
Such examples raise the possibility that future generations will find the present
gap between rights rhetoric and rights practice unacceptably large, just as we
have f ound But to econceieesthad gossibilyas well as the

127.  Scott v. lllinois, 440 Us. 367, 37874 (1979) (plurality opinion).

128 United States v. Gouveia, 467 U.S. 180, 187 (1984).

129 Kirby v. lllinois, 406 U.S. 682690 (1972) (plurality opinion).

130 Rothgery v. Gillespie County, 128 S.Ct. 2578, 2591 (2008). The Courtdfiasdd

Afcritical stageso as fAproceedi ntges (bvehesmereenr ainf drnmalvi dru al
informal, in court 4i keutt@nfrbat aamouonst{ 6tat odtwhi ah couns:
the accused 6in coping with | egall at®25% h.16ems or . . . me

(internal cittions omitted).

131 United States v. Ash, 413 U.S. 300, 321 (1973).

132 SeeStrickland v. Washington, 466 U.S. 668, 688 (1984).

133 To prove ineffective assistance of counsel, the defendant must show both that: (1)

Afcounsel 6s representation fell bel ow an objective standa
a reasonable probability that, butfo counsel 6s unprofessional errors, the re
woul d have bSuiekiandd66 .5 atr683n694. 0

134. United States v. Gonzakdkzopez, 548 U. S. érdgbttocduisdlof( 2006) (A[ T] h
choice does not extend to defendants who require counselppbeant ed f or t hem. 0) .

135 SeeWheat v. United Stated, 8 6 U. S. 153, 159 (198sst) (A[ A] defendan
on representation by anseadlsctCaplim&Dyysdale Chareeredivot af f or d. . .
United States, 491 U. S. 617, 624 (1989) (AThe [ Sixth]
criminal cases the right to adequate repmg®n, but those wido not have the means to hire
their own lawyers have no cognizable complaint so long as they are adequately represented by
attorneysppoi nted by the courts. o).

136. Powell v. Alabama, 287 U.85, 71 (1932) (holding for the first time that states were
required to provide counsel to defendants facing the possibility of death sentences).

137. Plessy v. Ferguson, 163 U.S. 537 (1896).
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possbhility that some future generation will conclude that we have carried rights
toofadi s not to deny the gapbs essenti al presenc

2.Remedies in Practice

Remedies for constitutional violations, like rights themselaes,also far
more qualified in practice than in rhetoriC.h i e f Justice Marshall é6s f
decl aration that iwhere there i™ a legal rig
may remain our ideal, but it does not accurately describe our prittice.
reality, murts often find rights violations yet do nothing to remedy them.
Indeed, several of our doctrirfesuch as nometroactivity, qualified immunity,
and harmless err@rare built on the recognition that the need to remedy
violations is not absolutd&ach of tlese doctrines is explored below.

a. Nonretroactivity

The doctrine of nometroactivity in criminal cases illustrates that not all
rights have remedieswhen the Supreme Court identifies a previously
unrecognized constitutional right for criminal defendanit does not allow
every defendant who may have suffered a violation of that right in the past to
seek a remedyWhile defendants whose cases are still pending on direct review
may seek relief based on the new fdfehabeas petitioners whose convictions
became final before the Court announced the rule generally may'otthis
manner, the doctrine of nem,troactivity precludes relief for constitutional
violations based on nothing more than accidents of timing.

This doctrine limits relief more oftendh one might expec#hile habeas
petitioners are only barred f efoed rel ying on
Ainewo qui The category afchéwyrules includes not only those that
represent radical breaks wi nohdictatdede p
by precedent existing at the ti*e t
Because few new decisions are so dictatétew are given retragive effect
in habeas cases.

1]

ast , but 3
he def end:

138 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803) (internal quotation omitted).

139 Fallon & Meltzer,supranote 73, at 1778 (explaining tha¥larburyd s fii de al is not
dways attainedo).

140 Gri ffith v. Kentucky, 479 U.S. 314, 328 (1987) (AW
for the conduct of criminal prosecutions is to be applied retroactively to all cases, state or federal,
pending on direct review or not yet final, with no exception for cases in which the new rule
consit ut es a oO0cl ear breakd with the past. o).

141 Teague V. Lane, 489 U. S. 288, 3ftontol 1 989) (AUNI ess
the general rule, new constitutional rules of criminal procedure will not be applicable to those
cases which have become finaftre the new rulesaremounced. 0) .

142 Whorton v. Bockting, 549 U.S. 406, 416 (2007) (internal quotations omitted).

143 SeeButlerv . Mc Kel I ar, 494 U.S. 407, 415 (1990) (ex
law despite the fact t hat the Court previously d
precedent).

pl aini
escril
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What is more, Congress may have given the doctrine a slightly broader
sweep in state habeas cases by passing the Antiterrorism and Effective Death
Penalty Act of 1996 (AEDPAY*Pr i or to the AEDPA6s enactment,
decisions had recognized two narrow exceptions to theetomactivity rule:
habeas petitioners couldeek relief based on (1) new sulmditee rules
protecting certain conduct or prohibiting certain punishments and (2) new
fiwatershed rul es dButudlikeithose deaisiondEDRACc e d ur e . 0
does not explicitly recognize any exceptions from the-netoactivity rule.
While the Supreme Court has yet to address the significance of this
omission**® Congress may havetended to make those exceptions unavailable
to state prisoners.
The doctrine of nometroactivity reflects the idea that habeas reviewots n
intended to remedy every violation of a constitutional ridthtis is so even
when the difference between those who can receive the remedy and those who
cannot is essentially arbitraryet here again, rights practicality is not without
rhyme orreason.n t he Courtods view, providing retroa
restriction would too greatly disrupt the finality of criminal judgments and the
comity between the federal and state governméhtShe already lengthy
process of litigation would be lengthieillst
This practical state of affairs, however, does not render our rhetoric about
the Great Writ of habeas corpus empigtead, the purpose of habeas review is
to ensure that state courtsngeally abide by themxisting constitutional law,
the corpus bwhich is no small matte’® Non-retroactivity, however, serves as
a strong and salutary reminder that our practice does not always conform to the
principle that every violation of a right must be effectively remediated.

144, 28 U.S.C. § 224(d)(1) (2006). The statute allows federal courts to grant relief to
habeas petitioners held under state court judgments i f th
established Federal |l aw, as determi haafddedy t he Supreme Co
courts should not grant relief if a state court applied clearly established law in a way that may
have been incorrect .y deeWillianss v.riTaytor, 529 W.3. 862,49n a b | e . 0

(2000) (A[ A] feder al haasboenaasb | ®o varptp | malkaitn@ndéheé nqunrg sho
whet her t he state courtos application of clearly est a
unreasonabl e. 0) . By establ i shi auweenstrésshatdaent er ent i al standas

violations of therexisting rights will go unaddressed as well.
145  Saffle v. Parks, 494 U.S. 484, 496 (1990) (quotingeague489 U.S. at 311).
146. Although the issue was presented in a recent case, the Supreme Court resolved the
case on narrower grounds and did not addregghiarton 549 U.S. at 409.
147. SeeDanforth v. Minnesota, 552 U.S. 26279 (2008) (noting that neretroactivity is
justified by Acomity and crieepeaca). for the finality of sta
148 Sawyer v. Smith, 497 U.S. 227,beds8otpus( 1990) (A[T] he ¢
is to ensure that state convictions comply with the federal law in existence at the time the
conviction became final, and not to provide a mechanism for the continuing reexamination of final
judgments based upon later emerging legatdoi ne. 0)
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b. Qualified Immunity

The doctrire of qualified immunity is also a prime example of incomplete
remediation: an individual whose rights are violated may nonetheless be denied
monetary compensation for that violatioHarlow v. Fitzgeraldstates the
gener al rul e of g u rmrhentf offieials performiagn i t vy : Afgove
discretonary functions generally are shielded from liability for civil damages
insofar as their conduct does not violate clearly established statutory or
constitutional rights of whicHTe reasonable p
rationale for the rule is twofoldFirst, it balances the rights of individual
citizens wireht sbni @epdsuirageng the vigorous e
aut h d®P Setopd, the Court has suggested that the doctrine plays an
important role in Imiting frivolous litigation and its attendant burdens on
litigants and courts alike™
Cases in which a right has been violated but no remedy is gdaimted
other words, cases in which the defendant violated a right that was not clearly
established are quitecommon®®? They are common, in part, because courts
have made it relatively difficuldt to demons:
estdl i s hFod example, although qualified immunity is an affirmative
defense, many circuits have held that once a defendantssthat he was a
government official acting within the scope of his discretionary authority, the
burden shifts to the plaintiff to show that the right was clearly established at the
time of the violation>®
Moreover, the standard for showing that a righs clearly established is
fairly stringent. The Court inSaucier v. Kat2 x pl ai ned the basic rul e:
relevant, dispositive inquiry in determining whether a right is clearly
estdlished is whether it would be clear to a reasonable officer that hikicbn

149, 457 U.S. 800, 818 (1982).

150, See id at 807 (citation omitted)see alsoPearson v. Callahan, 129 S.Ct. 808, 815
(2009) e m@uniylbaldnées two important interéstie need to hold public officials
accountable when they exercise power irresponsibly and the need to shield officials from

harasment , di straction, and |iability when they perform t h

151 SeeHarlow, 457 Uu. S. at 818 (AReliance on the objectiwv
offici al 6s conduct . . . should avoid excessive disruption
of many insubstani a | claims on summary judgment. o) .

152 Until recently, courts were required to determine whether the defenddated the
vi cti mds c onkeforedeaiding whetleet therviolatdd trighvas clearly established.
SeeSaucier v. Katz, 533 U.S. 194, 201 (2001). Therefore, in the past, it was clear when, despite a
rights violation, the victim was not entitled to compensation. Now, however, this order is not
mandatory, and a court is petted to use its discretion in deciding which issue to address first.
See Pearsqril29 S.Ct. at 813, 818. In these cases, it is possible that a court would deny a remedy
(by finding the right not clearly established) without making clear that the victimirdiict,
suffer a violation of her rights.

153 See, @., Gardenhire v. Schubert, 205 F.3d 303, 311 (6th Cir. 2000); Pierce v. Smith,
117 F.3d 866, 872 (5th Cir. 1997); Magdziak v. Byrd, 9&1FR.845, 1047 (7th Cir. 1996); Dixon
v. Richer, 922 F.2d 1456, 1460 (10th Cir. 1991).
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was unlavf ul in the sit u4cGenerall, thenake thinf r ont ed. o
showing, t he pl aintiff mu st present ffa cons
aut hdrPwhiyc make the fcontswudrfs cofenthye cligatod

when examiningathecui g tsuailhatresgdinos e .

necessarily, these cases must be from the relevant jurisdittionaddition,

although it is not necessary for a plaintiff to point to prior case law with facts

identical to those in his cas® courts nonetheks require that facts be similar

enoughthataes onabl e official woul d have something

that he was iolating a right>® And because a court can find that an officer

acted reasably even if government officials of reasonable compegecould

disagreé®® quaif i ed i mmunityés reach is far, protect]

incompetent or those whkho knowingly violate th
Finally, Harlow indicated that even if the plaintiff can show that the right

was clearly established, a defendanaty nonetheless escape liability in certain

fiextraor di nar%? Althdugh cthisnesceptiom dserarelydapplied,

some courts have held that a plaintiff is not entitled to money damages, despite

the violation of a clearly established right, when d&fendant relied on the

advice of counsel or on a presumptively constitutional statute, for exafiple.
Thus, the doctrine of qualified immunity stands in stark contrast to

Marburyd promise'® In an ideal world, we would wish things @sief Justice

Marshal expressed themin the real word, however, a remedy for the violation

of every right, whether clearly established or newly minted, would presuppose

either the presence of perfect clarity in law or the absence of any judgmental

component in the executifenction.But the fact that rights and remedies may

get grubby in practice does not mean they should be other than luminous in

theoryWithout Mar shall 6s guidance, the erosion of

As we shall see, even compromised ideals helputorose our way.

154 533 U.S. at 202.
155 Wilson v. Layne, 526 U.$03, 617 (1999).
156. Anderson v. Creighton, 483 U.S. 635, 640 (1987).
157. Compare Wilson 526 U. S. at 617 ( At®Petaitdtionanyer s have not bro
cases of controlling authority in their jurisdiction at the time of the incident . . ., nor have they
identified a consensus of withaUnited Statef v. panier,S20asi ve aut hority
u. S. 259, 269 e(dacion3 )n vafidug ddduitsjpnaay laettaken into account in
deciding whether the warning is fair enough, without any need for a categorical rule that decisions
of the Courts of Appeals and other courts are inadequate
158 SeeHope v. Pelzer, 536 U.S. 730, 741 (2002).
159. Seelanier, 520 U.S. at 26972.
160. SeeMalley v. Briggs, 475 U.S. 335, 341 (1986).
161 Id.
162 457 U.S. at 819.
163 See, @., Kay v. Bemis, 500 F.3d 1214, 1221 n.6 (10th Cir. 2007) (reliance on statute,
regulation, or official policy); Sueiro Vazquez v. Torregragala Rosa, 494 F.3d 227, 236
(1st Cir. 2007) (reliance on advice of counsel).
164 Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803).
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c. Harmless Error

Like nonretroactivity and qualified immunity, the doctrine of harmless
error for constitutionalviolations also illustrates thelisconnect between
remedies in rhetoric and in practicAccording to this doctrine, cotittional
errors at trial are not grounds for reversal on direct appeal if they were
fihar ml ess beyond*andinhabsas cased bueh edoosiatet . o
not grounds for reversal unl ess they fAhad [ a]
influenceind et er mi ni ng t f&nlife inrAEEPA or\qualifiedi ct . o
immunity cases, under harmless error doctric@urtsare to deny relief for
even the clearest of constitutional violatiofs. for instance, a trial court
allowed the introduction of aninbount ary confession against the
objection, an appellate court would deny relief if it deemed the introduction
harmless nder the applicable standalfd.

Harmless error doctrine rests on the basic
entitles a criminad e f endant to a f aifItmayirestl , not a per|
even more upon recognition of the complexity of the modern criminal justice
systemNo devotee of those rights that are the rock of our identity takes lightly
their violation.But can we affordd remedy each and every mistak&ven the
number of constitutional rules of criminal procedure, trial errors are, in the
Courtos view, @%itwouldasimplyybe tom eostly forasb | e . o
society with limited resources to grant new trials basedswch errors when
there is little or no likelihood that outcomes would chanfge Court thus
struck a compromise by requiring the government as the party at fault not only
to bear the burden of proof but also, on direct appeal at least, to meet a standard
of proof beyond a reasonable doubiit in doing so, the Court left a clear gap
between the procedural rights it recognizes and the remedies it provides.

* * %

Whatever tales of absolutism we may be telling ourselves in our rhetoric
about rights, our praices reveal quite a different story. The implementation of
rights is qualified in numerous ways: by what a right covers; by what sorts of
protections it affords; by who can assert it and whom it can be asserted against;
and by myriad procedural rules gonimng its vindication, to name just a few.
Only by looking into a funhouse mirror can it be said that our practices are a
clear reflection of the rhetoric of rights.

165 Chapman v. California, 386 U.S. 18, 24 (1967). The Court also recognizageal |
category of istructural o errors that are not subject to
the entire trial process. Arizona v. Fulminante, 499 U.S. 279 18091991) (discussing this
cakgory).
166. Brecht v. Abrahamson, 507 U.S. 619, 623 (1993) (internal quotation omitted).
167. Fulminante 499 U.S. at 310 (holding that the admission of involuntary csitfies
was subjetto harmless error analysis).
168 Delaware v. Van Arsdall, 475 U.S. 673, 681 (1986).
169 Id.
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I
ACCEPTING ANDAPPRECIATING THEDUALITY OF RIGHTS

So what should we make of this gapvien the rhetoric and practice of
rights? If our rhetoric is meant to describe our practices, it is failing miserably.
If our practices are supposed to mirror our rhetoric, we have fglidashort
as a nation. Fortunately, however, neither view captutes a right is and
what it does. This Part will defend both our rhetorical and our practical
treatment of rights. Our differing approaches are not only separately justifiable,
but actually harmnious with one another. The gap between our language and
our practice is not only beneficial but essential to a political culture conceived
in liberty.

What is presented here is not an argument for judicial doubletalk in which
judges direct one message to the general public and another to a more targeted
audience ennectedto the particular situation before '° The judiciary has
neither the authority nor the ability to manipulate society in the fashion of an
all-knowing philosopher king’* Rather, what is suggested is that the gap
between rhetoric and practice igligenous on a personal level to ualle
aspire to live lives more perfect than is possible in an imperfect world.

It is part of the human condition to hope, not for a tolerable life of
medocrity, but for a rewarding life of great purpo¥ge dream of bing better
than we areBut first we must struggle with the copy machine, clean the coffee
pot, and answer the phoriRights at bottom are no different than the humans
whom they serve. And the gap between rights in rhetoric and rights in practice
is no mae a cause for despair on a national level than in our daily lives.

A.Why We Must Express Rights Absolutely

1. The Critics of Absolutist Rhetoric

The exaggerated rhetoric of individual rights has been assailed from many
quarters. A number of critics, camg from both the political right and left,
advance a point of view that has been termed communitarian, meaning that
they place a greater emphasis on collective, social demands than on the
autonomy of the individual. Communitarians have argued that the
uncompromising language of individual rights is wearing a hole through the

170, My argument should therefore be sharply distinguished from those of Professor
Jorethan Barnett, who has argued that courts ought to consider directing a message of absolutism
to the general publ i c wlesubtendad tc att H eo nssedstmubt iamec osseéndi ng i mo
willingness fto ben ddientesiconmectqu lwithstiie particulamsiduations w e r a
before themSeeJonathan M. Banett, Rights, Costs, and the Incommensurability Probhl&e
Va. L. REv. 1303, 1331 (200) (book review).
171 Cf. LEARNED HAND, THE BiLL oF RiGHTs 73 (195 8) (AFor myself it would b
irksome to be ruled by a bevy of Platonic Guardians, even if | knew how to choose them, which |
assuredly do not. o).



Wilkinson.FINAL.doc(Do Not Delete) 6/30/20108:08 PM

2010] THE DUAL LIVES OF RIGHTS 305

fibers that bind our society togetH&f.In the words of Mary Ann Glendon,
iour ri ghts duteheks, proimgtes untealisticadxmectations,
heightens social conflict, and iifits dialogue that might lead toward

consensus, accommodati on, or at™ 1l east t he di
Absoluteness, she writes, fiis an il lusion, an
we assert our rights, even our most basic claims to life, libertypeoperty, in

absolute form, w imite and ampossible pdeseddosben g i nf

completely free, to possess things totally, to be captains of our fate, and masters
of o ur* @Guorightsstalkégives a false account of what we are, she tells
us. It causes us to misunderstand our own nature and to cast aside the
prerequisites of a flourishing, harmoniousisty.' >

Meanwhile, critics like Professors Stephen Holmes and Cass Sunstein
agree that our rights rhetoric leads us astray, but they focusomdine costs to
deliberation and rational social planning than on minimizing insularity and
social friction.}”® Imagining that rights are immune to cost considerations, they
write, fAhas reinforced a widespread misunders
pump o s'€ Thé HolmesSunstein critique draws upon the rejection of classical
legal formalism that arose with legal modernists in the United States in the
1930s. That tradition rejects categorical styles of legal reasoning in favor of a
l ess mechdmigdalal i § d'd Judges rane doebe experts in
public policy, thereby rationally (and even scientifically) formulating the most
sensible approach to eaissuethat comes before them.

Rights rhetoric does not sit comfortably with such an approadiolmes
and Sunsteinds vVview, courts wildl Aireason mor e
they candidly acknowledge the way costs affect the scope, intensity, and
consi stency of P iTheih triique econfbines caefaite int . o
bureaicratic managenma and utilitarian modes of thinking with a collectivist
mentality®® that is in many respects similar to that of communitarian thought.

172 SeeMartha Minow, Interpreting Rights: An Essay for Robert Cave6 YaLE L.J.

1860, 1862 (1987) (noting fAa charge from the right t ha
community and . . . a claim from the left that rights reinforce individualism at the expense of
comnuni t yo) .

173 GLENDON, supranote3, at 14.

174, Id. at 45.

175 For further discussion of these themes,M@&eHAEL J. SANDEL, LIBERALISM AND THE
LimiTs oF JUSTICE (2d ed. 1998).

176, SeeSTEPHEN HOLMES & CAss R. SUNSTEIN, THE CosT oOFRiIGHTS 9 7 ( 1999) (A Ri ghts
are familiarly described as inviolable, preemptory, and conclusive. But these are plainly rhetorical
flourishes. 0).

177. Id. at 98.

178 T. Alexander Aleinikoff, Constitutional Law in the Age of Balancin®6 YALE L.J.

943, 95759 (1987); Roscoe Pounidlhe Scopand Purpose of Sociological Jurispruden@s
HARv. L. REV. 489 (1912).

179 SeeHoLMES & SUNSTEIN, supranotel76, at 98.

180 Someti mes referr e dSeq @, Rakeve & Beawonorgsypatotei c an. 0
2, at 1877.
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It emphasizes the costs that the enforcement of every right impasds
worries about, in the words of economist Michdga nd | er |, ifithe power of
rights to make uncompr'¥imthatsensg, itshlpi ms on resou
aligned with significant aspects of the law and economics movement.
Economists have considerable difficulty knowing what to do with rights and
ot he ommégrismabl es, 060 and Mandler may have b
understatement when he conceded t hat
uncomf o¥table. o
The final criticism of the rhetoric of rights is perhaps the most
provoative. Scholars and activists gfied with the Critical Legal Studies
movement (ACLSO) reject rights talk as false,
but because it never could be. Like the Legal Realists who preceded them,
those associated with CLS argue that the rhetoric of rightssimakescreen
that conceals the incessant power struggles between different factions in society
beneath the haze of its seeming objectivity. In reality, the framework of rights
analysis is suftiently pliable to rationalize a variety of different outcormes i
given casé®® The rhetoric of absolute rights simply does not tell us how
important disputes should be resol&HAt best, it is unhelpful and distracting.
At worst, it is a vehicle through which injustice is willfully perpetrated by those
seeking to mtect their own kind through a stirring, but vacuous, rhetoric.
These = commentat@dscommunitarians, pragmatists, and CLS
adherent® see the rhetoric of rights as artificial, misleading, and
ultimatdy destrictive of the ends that political society propederves. Our
rights rhéoric should be brought into line with our practices, they tell us, and
we should stop Ing to ourselves about the inviolability of our rights and of the
rights of others. In their view, the unrelenting language of rights is an
impedimento justice.

en gu
[r]ig

2. The Overlooked Virtues of Rights Rhetoric

Are these claims correct? Can it really be that the Declaration of
Indepandence is an unfortunate fraud in need of correction? Must we proclaim
that the sort of natural rights it descsbare, as the utilitarian philosopher
Jeremy Bt ham once put it, #fArhetord®al nonsense,

181 EcoNoMIC AND SOCIAL RIGHTS AND THE RIGHT TO HEALTH: AN INTERDISCIPLINARY
DiscussioN HELD AT HARVARD LAw ScHOOL, HARVARD LAwW ScH. HUMAN RIGHTS. PROGRAM IN
SEPT. 1993 7 (1995) (remarks of Michael MandleRyailable athttp://www.law.harvard.edu/
programs/hrp/documents/&eomicandSocialRightsandtheRigittiealth. pdf.
182 Id.
183 Seegeg., Mark TushnetAn Essay on Right$2 Tex. L. REv. 1363 (1984) (argag
that rights are indeterminate abstractions).
184 Seege.g., Frances OlserfStatutory Rape: A Feminist Critique of Rights Analy§&
TeEx.L.REV.3 8 7, 391 (1984) ( n eoscepathat vamenahbve tights seémst ool , t he
powerful but in practice it turns out not to be helpful;icaot answer any difficult questio
185 A Natur al rights i s si mgclipgble nghte Ge Anseican nat ur al and im
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That the First Amendment is a colossal humbug, the Fourteenth a bogus waste
of ink and @per? These questions practically answer themselvetidoharder
guestion is Awhy?06 Why, if we are unwilling t
the fullest possible extent, is it acceptable, much less desirable, to carry on as if
we were? For a number of reasons, many of which we intuitively, if
imperfectly,undestand, it is vital that we insist on the rhetoric of absolutism in
the articulation of our rights.

First, and perhaps most importantly, our rights rhetoric is a critical part of
our shared life as a nation. Contrary to what communitarian critics like
Professor Glendon suppose, our rights talk is not wearing away at the fabric of
our country. Quite the opposite. Rights rhetoric is the unifying language of
America. It is a communitarian good. The undiluted language of liberty
provides the threads fromhich we weave our national identity. It does this by
signposting our most important values and beliefs and telling each of us what
we as a ation are about.

Thus, simplicity, and even hyperbole, is necessary in order to identify
those core principles ouherished rights protect. Indeed, while each particular
right that a person possesses may be thought to exalt values speciald&o itself
the First Amendment, for example, embodies an enthusiasm for freedom of
conscience and expressiorevery one of our righteeaffirms our belief in the
equal political dignity of each individual, which is the fundamental principle of
Ameiican life. Individual rights are a reminder, in the form of an institution, of
the principle of selsovereignty that is the starting pointonr understanding
of the basis for a just political society. By conceiving of rights as absolute, we
reaffirm the unqualified political worth of every person, just by virtue of his
being a persoff® The purified language of rights makes it easier not tmly
digtill but also to transmit these essential ideals of citizenship and to agree
amongst ourselves upon what theydare easyfeat in a nation of some 300
million. It creates dingua francaof legal relationships, one that lends itself to
the developmenof a coherent unifying theory of what America is and of what
it means to be an American.

Hol mes and Sunstein tell us it is destructi
above time and place,®Rat haesr ,abtstod y tsayi:n fc[hialrta
more ralistic and more productive to define rights as individual powers
deriving from membership in, or affiliation with, a political community, and as
selective investments of scarce collective resources, made to achieverco
aims and to resolve what are geally perceived to be urgent common

phrase), rhetorical n o rBeeNatsra ,Rights io 2@ €ux SNew u p o n stilts. o
ENCYCLOPEDIA BRITANNICA 657 (15th ed. 1993) (quoting Jeremy Bentham).

186, Cf. Joel Feinberg,The Nature and Value of Right$ J. VALUE INQUIRY 243, 252
(1970) (arguing that a system of rights is necessary for recognition of inalidigjnity).

187. SeeHoLMES & SUNSTEIN, Supra notel76, at 123.
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probl e mt¥ . o

Butt o evoke Justice John Paul Stevens, ifew
and daughtersoff to wart o preser ve™ indviual powers zeno6s o
deriving from membership in, or affiliation with, a political menunity. Nor
would we do so to protect individual powers derivingfreo ci et yds sel ecti ve
investments of scarce collective resources, made to achieve common aims and
to resolve what are generally perceived to be urgent commdiepra
Freedom is who were, and the absolutist rhetoric of rights is what makes us
that way. It is a tempting, but dangerous, illusion to think that this country can
survive without political poetry.

A nation needs her myths. This is no less true for a liberal democracy,
founded on rationalist Enlightenment ideals, than for the more ancient
civilizations of the Old World or the Far East. But our myths are not of the
Romulus and Remus variety. Because we are a nation begotten in part by
human reason, our myths celebrate the priasippon which our government
is founded and the virtues needed to sustain such a government. At their most
childlike, they tell us of George Washington and the cherry tree and Abraham
Lincoln writing the Gettysburg Address on the back of an envelope.eThos
stories are not litally true, but are nonetheless succinct illustrations of certain
undoubted veritiesLiWashndogtoendmpl|l cbatgct Mor e
point, they tell us what we must know if we are to continue to expend our
spiritual energds in the great experiment in human liberty launched more than

two and a quartercamti es ago. A Ml en act not simply in
kind of objective reality, o6 historian Gordon
they give tY% that reality.od

Along with pioneers and cowboys, immigrants and activists, generals and
foot soldiers, our talk about rights is part of the American story. Its truth lies
not in its literal descriptiveness, but in its role in continually reinstructing us in
the selfevident proposions articulated by the Framers of our government,
whi ch assuredly ar e true. AThe promi nence C
imagilt i on, 06 write Jack Rakove and Elizabeth Be
force as tools of moral and political suasion rather than ftoer abstract
exquisiteness orm 01 ogi c'aAt ttrhue hevnd of John Ford6s mas
The Man Who Shot Liberty Valandbe newspaper editor in a frontier town
succinctly cat ures Americads need for a narrative of
proceeds imuman t er ms. AiWhen the | egend becomes f ac

188 Id.
189  Young v. Am. Mini Theatres, Inc., 427 U.S. 50, 70 (19(8)rality opinion) (holding
that ordinances prohibiting concentration of fadulto
the First Amendment) (ABut few of wus would march our son
the citizendd ireidgitStextumlseAectd Ypddiesd exhibited in the
190, Gordon S. WoodRhetoric and Reality in the American Revolutid® WM. & MARY
Q. 3,19 (1966).
191 SeeRakove & Beaumonsupranote?2, at 1866.
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the |®gend. o

This is not to say that we should take liberties with facts when talking
about rights. A nation that takes certain sslident truths as its foundation
cannot tolerate a progm of deliberate deception. Rather, ownmuncements
about rights must be viewed in the broader context of the ideas that animate our
government. The legend of absolute rights is true because it attests to the
inviolability of the larger principle thatvery citizen living under our flag is of
equal value in the eyes of the law. We are not a society of castes or kings. Our
rhetoric communicates this principle, and in doing so, it makes us freer. As our
freedom is strengthened, our absolutist rhetoric fmescan ever more accurate
statement not only of what we believe but of what we do. Thus, while it is true
that rights may be compromised in practice, those compromises cannot be the
last word on the subject of freeddfi.Of course legal absolutes must from
time to time give way in the face of certain exigencies. Suchutaiins are
not fatal to liberty, however, so long as liberty as a principle remains inviolate.
The expression counts every bit as much as the action, and kpghession
remainsundefied, the nationbs belief in |liberty can

Every nation has a character, and if we are prevented from developing and
expressing ours through the tropes of freedom and liberty, other themes, far less
appealing, will inevitably come to replaceeth. Talk of inalienable rights was
the breath that brought this nation to life and has sustained her for more than
two centuries. It is hard to imagine a more misguided enterprise than that of
shedding the vocabulary of unfettered freedom that has sal&fimged us as a
people.

The secondreason why absolute rights rhetoric cannot be so easily
dispensed with is that it prevents the inevitable compromises that take place in
the administration of our rights from destroying the rights themselves. The
danger $ this: once a right is consciously and explicitly subjected to
infringement in situations where such infringements are considered necessary,
the right risks losing whatever additional weight it is supposed to have. For one
thing, it is dfficult to assessvhat the value of a right is in the first place. For
another, a proud acknowledgement that a right may be set aside in the face of
competing considerations has a way of eroding
enough gceptions have been made. Professbares Black, considering the
guestion of absolutes and balancing in the 1960s, argued that although talk of
absolute rights could never be taken entirely literally, it was still a valuable

192 THE MAN WHO SHOT LIBERTY VALANCE (Paramount Pictures 1962) g&ment of
Mr. Scott, Editor of the Shinbone Star).

193 Cf. Daryl J. LevinsonRights Essentialism and Remedial Equilibrati®@ CoLum. L.
REvV.8 5 7, 857 (1999) ( ATh e onstiiutgimat ldwrservesetd painthintheé i ncti on i n ¢
illusion that rights are defined by courts through a
constiutional values without regard to the sorts of functional,-&pecific policy concerns that
areretgatedtotheme di al sphere. 0) .
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rhetorical device. To illustrate, he provided a hypothetical cosga of two
fathers:

One says, AMy children have an absol

ut e

hel p.od The other says, AFew personal

delicate balancing as the process of deciding, from day to day, just

how much my children are to have of presence and help, as against
other claims on my time and energy.
have to admit that he could not be with his children all the time, or

help them in every imaginable way, and even that it might not be a

good thing if hecould. He would admit, moreovieras a logical
consequence of this practical admissighat he must first define his

rather vague terms, before he can make out the contours of his
obligation to his chdren, and that this definitional process can involve

sone pretty delicate balamg. The second man, these admissions

mad e, woul d of course have to say,

obligation 6absoluted if you Iike, si

same sort of balancing process as | do when | weigbbtiyations to

my children against competing cl ai ms.

which one would you bet on for being at home the most evenings,
when the hour rolls around for the bedtime ritél?

Professor Blacko6s examp]l paradokicallys how

produce a more fiaccurateodo result than
benefits'® Moreover, it may be that expression of a right in absolute terms
reduces not only the likelihood that courts will fail to vindicate the right, but
alsothe likelihood that the right will be violated in the first pldg&In that
sense, it is a more cesffective enforcement strategy than a straightforward
acknowedgement of cogtenefit balancing?’

Professor Blacko6s o0bser \hattdbsolatism wer e

of Justice Hugo Black, who consistently denounced attempts to subject the First

0

The

0

ri
probl

fi

over st e

a col

dl

prompt e

Amendment 6s freedom of speech guarantee

competing social interestd® Much ink was spilled over the position that
Justice Blackespoused, but there can be little doubt that its effect has been to
bdster judicial protection of the First Amendment significantly, not just in
Justice Blackbds own day, but decades

194 Charles L. Black, Jr.Mr. Justice Black, the Supreme Court, and the Bill of Rjghts
HARPER’S MAG., Feb. 1961, at 63eprinted inCHARLES L. BLACK, THE OCCASIONS OF JUSTICE:

EssAYs MosTLY ON Law 89, 95 96 (1963).

195 Holmes and Sunstein do acknowledge this insi§eeHoLMES & SUNSTEIN, supra
notel76 at 1020 3 ( A Pae(mibleaging) emphasis on the absolute character of free speech
will stiffen the spine of citizens when the pressure for (unjustified) censorship is especially
great. o).

196, SeeBarnett,supranote170, at 132930.

197. Sedd. at 133031.

198 Seesupranotesl8i 22 and accompanying text.

nt o

t

(0]

t

a

he



Wilkinson.FINAL.doc(Do Not Delete) 6/30/20108:08 PM

2010] THE DUAL LIVES OF RIGHTS 311

Consider Chief Justice JohrolRe r t s 6 s FBGvi Widcansin Rigit
to Life.* Chief Justice Roberts admitted that the Supreme Court had long ago
rejected an fAabsolutist i A%Nomefheless ati ond of th
he argued, the text of the Amendmeself was a reminder of the importance
of its guarantee. While existing precedent had established that a particular sort
of expression is not protected by the First A
language persuaded Chief Justice Roberts that the exception should be
construed nar r oavbepefit offitheWjowebt tg speeeh, rioth
censorship,0 he explained. i ThgessFi rst Amendme
shall make no law. . abridging the freedom of speeché
t h &t Thedtext and tone of the First Amendment helped to ensuré thas
accorded the special weight it deserves, rather than being treated as simply
another interest to be thrown into the hopper of what is an endless and
uncamfortably political weighing act. In short, while rights rhetoric provides
rights practice onlyan imperfect suit of armor, it is a suit of armor
nonetheles&’
The third reason why the absolute rhetoric of rights is valuable is because
it helps to stimulate the kind of enthusiasm among rigbtders for their rights
that is necessary for rights work properly. For one thing, it shores up our
confidence that we may rely upon our rights and exercise them. Rights, after
all, are meant to establish more than nominal freedom. A free people must not
only be free; it mustfeel free. Totalitarian governms often proclaim
expasive liberties, but those who live beneath their rule know better than to
expect to be able to claim them. Absolutist rhetoric dispels the suggestion that
our rights are simply a matter of administrative discretion or grace.
Our rights talk also helps ensure that we are vigilant guardians of our
freedoms. |t has been said that rights ar e
belogi ng t o t he I agdenss, ledulorightiseare .laivs that are
owned by particular citizens, rather thlwe government, since it is the citizen,
rather than a government prosecutor, who seeks to enforce any givei*right.
However, whereas a government prosecutor has plenty of incénfiwdsic

199 551 U.S. 449 (2007).

200 Id.at 482
201 Id. (ellipsis in the original).
202 This metaphor is taken from Professor Frederick Scl

would protet me against arrows, knives, blackjacks, fists, and small bullets, and thus it is plain
that wearing a suit of armor provides me with a degreeaségtion | would not otherwise have
had, o he writes. i But t hat s u i de bavef ammaunition, r does not prot
bombs, or artillery fire and is as a Aesul't |l ess than
Comment on the Structure of Right87 Ga. L. Rev. 415, 429 (1993). The protection a right
affords may not be impregnable, but it must lgmigicant if the right is to have meaning.
203 H.L.A. Hart, Bentham on Legal Rightdn OXFORD ESSAYS IN JURISPRUDENCE
(SECOND SERIES) 171, B3 (A.W.B. Simpson ed., 1973).
204 SeeJames Y. SterlRr oper t y 6 s18@609)unpublishédi doaft on file with
the author).
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duty, paychecks, pmotions, and so forthto uphold public lawsprivate
individuals are not always remunerated for their efforts. Absolutist rhetoric
helps make up for this deficit, not only by reassuring rigjuislers that they

will indeed reap the Imefits of their rights, but also by fostering an
independent lovefaights for their own sake. The inspiring language of rights
makes us zealous defenders of our rights, even when we do not perceive any
material benefit that will result from their assertion.

Fourth, strong rights language promotes the recognition ofameas of
freedom, both in the identification of new sorts of rights and in the extension of
existing rights to other people. In practice, we may not be able to realize the
absolute character we imagine rights to have, but practice is not unaffected by
speeh. Absolutist understandings of the First Amendment led to the protection
of new forms of expression and to the protection of religious groups who might
once have been considered outside the domain
of religious freedon®

Perhaps the best example of the ability of absolute rhetoric to expand the
frontiers of freedom is the way in which the uncompromising language of
rights in our constitutive documents and organic laws led to the overthrow of
governmentsponsored oppressiaf racial minorities, first with the abolition
of slavery and later with the dismantling of Jim Crow laws. In his Pulitzer
Prizewinning book, The Metaphysical ClybLouis Menand tells of the pre
World War Il emergence of pragmatic philosophy, which tres&sy question
as a matter of degree and context and denies the existence of absolut&truths.
Pragmati s m, however, was far too watery a sou
appetite through that great war, and it could not provide a vocabulary adequate
to criticize the atrocities perpetrated by the Third Reich. Indeed, as Menand
explains, the jargon of pragmatism and the attitude it inspirgdysare not of
the sort that would produce the achievements of which we are today most
justifiably proud as a nati n Martim Luther King, Jr. was not a pragmatiat
relativist, or a pluralist, o Menand writes,
movement he led could have accomplished what it did if itsiretépns had
come from [John] Dewey and [Oliver Wendell] Holsné®

205 CompareCounty of Allegheny v. ACLU Greater Pittstglr Chapter, 492 U.S. 573,
590 (1989) (APerhaps in the early days of the Republic
were understood to protect only the diversity within Christianity, but today they are recognized as

guaranteeing religious liberty arlqu al ity to 6the infidel,- the atheist, or
Christian faith suctith 2 sserh Storer,nCOMMENTARIES ONaTHES m. 6 0 ) ,
CONSTITUTION OF THE UNITED STATES 594 (1851) (The #dAreal objectdo of the F
Aiwas not narnce mulolass toeadvance, Mahometanism, or Judaism, or infidelity, by

prostrating Christianity; but to eSeeSteverdGGeyl | rivalry among
More or Less Bunk: The Establi shment 2004 ause Answer s t h
B.Y.U.L.REv.16 17, 1624 (2004) (fiModern paeans to religious ec
this country has a |l ong and sordid history of viewing so

206. SeelLouis MENAND, THE METAPHYSICAL CLUB (2001).
207. Id.at441( AiThe great movement to secure civil l'iberties



Wilkinson.FINAL.doc(Do Not Delete) 6/30/20108:08 PM

2010] THE DUAL LIVES OF RIGHTS 313

The rhetoric of rights enables us to chart a blueprint that allows future
generations to recognize freedoms that we are unprepared to recognize today,
even though we know we should. Deploying the language of absolutism can in
many ways be a consciogfategy to preserve a purer vision of justice for a
more courageous posterity. The language of inalienable rights marks the
slavery compromises in the Constitution as comprondisesxious departures
from the spirit of the document that must be rectifiedsasn as possible.
Without such concessions, there would have been no United;8fatéthout
a clear recognition that these were concessions, there could be no argument for
their abandonmerf?

It must be said that not every new freedom that might be peab®
worthy of recognition, and not every qualification of our rights constitutes a
blemish upon them. Liberty must not be confused with license, and no right is
so absolute that it can escape ittts own defini
ness ases from the character of her people, and that in turn is a product of the
freedom that her people have enjoyed. Our rights rhetoric has helped ensure
that our freedom continues to grow, rather than contract, and that we become
ever more mindful that we @reach equal members in dignity of our pcéil
society.

B. Why We Must Qualify Rights in Practice

If the language of rights is indispensable, perhaps it is our practices that
are in need of reform. That, at any rate, is the position that a numbelia¥ crit

the Cold War arose out of a religious communitgchl Southern Baptists, and it was founded on
the belief that every individual has an inalienable right to those freedoms by virtue of being
humard precisely the individualism that [Oliver Wendell] Holmes and [John] Dewey felt they
needed to discredit. o).
208 SeeHenry Wiencekyale and the Price of Slavenmy.Y. TiMEs, Aug. 18, 2001, at A15
(Al f the founders had such misgivings over sl avery, h o
continue? Theanswe i s not that they didnodt know any better, but
Southern states would join the union. It was a tretieg a deal, just like the deal that put the
national capital on the Potomac ixchange for the federal assumptionof stafe de bt s . . . 0) .
209 Abraham Lincoln strenuously denied that the refere
equal in the Declaration of Independence was meant to exclude slaves. He assailed soch a not
for fihaving a tendency to dehumanize the negro, to take
t o be PaLTma DEBATES BETWEEN ABRAHAM LINCOLN AND STEPHEN A. DoUGLAS 344
(1895). The founders laid the groundwork, he said, to put slavery oo thesr se o f Aul ti mat e
extinct i olah at B70. He continued:
It is not true that our fathers, as Judge [Stephen] Douglas assumes, made this
government part slave and part free. Ustind the sense in which he puts it. He
assumes that slavery is a rightfoing within itselfd was introduced by the framers of
the Constitution. The exact truth is, that they found the institutkistieg among us,
and they left it as they found it. But in making the government they left this institution
with many clear markef disapprobation upon it.
Id. at 347;see alsoHARRY V. JAFFA, A NEw BIRTH OF FREEDOM 265 (2000) (attributing to
Lincoln the view that because of the power of the federal government to arrest the spread of
sl avery, the Constitauue omfossilcampry mvae ohtitmat elsy Ain tl
the slaves themselves. 0) .
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have taken. I n various ways, and in various ¢c
failure lies in her practical compromises. Our national heritage carries the stains
of our manifold hypocrisies, they suggest, and the path to redemption lies in
discardingour tawdry compromises in favor of the full promise of our rhetoric.
Like the critics of rights rhetoric, the critics of rights practices come from both
the political left and the political right. Some of the critics are shrill; others
thoughtful. Some @& on the fringes; others are the very definition of
respedbility. Although they may not be inclined to make common cause, the
critics are united by their condemnation of the United States, a stance grounded
in disappoitment over the gap between our wera@nd our actions when it
comes to intvidual rights. These critics overlook, however, the many practical
reasons that justify and necessitate rights compromises.

1. The Critics of Rights Practices

Taking their cues from the rhetoric of rights, criticgue that our rights
practices must match the expansive promise of our rhetoric. In an article
entitled Hubris and Hypocrisyfor example, Professor AruMarie Slaughter
writes that she shares the concerns of the European students she teaches at
Harvard LawSchool, who question how American talk of democracy and equal
opportunity can be squared with, among other
taxpayers to pay for decent schools or health care for vast numbers of
Americ an ¢ i?f $he gaes ando argueathAmerica has betrayed her
democratic ideals by failing to consult sufficiently with other nations on
matters of foreign policg** Other critics have claimed that lack of public
support for more robust maaes to combat illegal housing discrimination
demmstrat es t ha tameAate hypoaritcal ans selietewing
on issues of racg’

The critics of our rights practices are inclined to define rights not only as
negative prohibitions on the state, but also as positive entitlemEméesy.
likewiseignore the values displaced by the vindication of the rights they favor.
Thus, the ACLU fights to keep children in public schools from being exposed
to fellow students at prayer on First Amendment groGhti§he same
organzation defends the rights of adulto sell child pornograpf¥ and of

210, Anne-Marie Slaughter America Is Failing to Honor Its Own Codes: Hubris and
Hypocrisy, INT’L HERALD TRIB., May 22, D04, at 4.
211 Id.
212 DOUGLAS S. MASSEY & NANCY A. DENTON, AMERICAN APARTHEID: SEGREGATION
AND THE MAKING OF THE UNDERCLASS 212 (1993).
213  SeeBrief for American Civil Liberties Union et al. as Amici Curiae in Support of
Appellees, Wallace v. Jaffree, 472 U.S. 38 (1985) (No3183 83929).
214 SeeBr i ef for Am. Booksellers Assodn, Il nc. et al . a
Respodents, New York v. Ferber, 458 U.S. 747 (1982) (No58B) (joined by the American
Civil Liberties Union).
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children to advocate drug u$8.Whether child welfare will suffer is not the
relevant question to them. It is indefensible, the organization claims, to strip
children or adults of constitutional protections. Whatever ¢betext, any
perceived diltion of rights is dutifully decried as hypocrisy. Professor Peter
Singer is among the many who have denounced the lesser protection that rights
may be given in the context of national security concerns. In the eyes of the
world,he states, the United States wild|l seem gui
for detaining several hundred prisoners at Guantanamo Bay without offering
them the procedural rights of rafithe-mill criminal defendanté™®
Critics have not limited their fire taompromises in the definition of
rights and limitations upon their substantive reach. They have also complained
about limitations on the ability of individuals to seek recompense for rights
violations. Professor Akhil Amar has asserted that the rightbodhtin the
U.S. Constitution not only establish what the government may and may not do,
but also embody a principle of full remediation. Whenever the government
violates an individual right, he says, it i s
ensuringthat i ct i ms ar é’' made whol e. o
Many critics of compromise go much further, extrapolating from existing
rights to support what can charitably be described as novel claims. Some have
argued that the right to privacy establishecRie v. Wadé® may entail the
right to engage in prostitutidd’ fi | Roe v. Wadeyave women the right to
pivacy and the right to do with her body as sh
|l egal 2?0 asked one |itigant who <c¢challenged the
prostitution laws?° The ACLU shared her vie#?* Others have argued that the
Thirteenth Amendmentos prohibition on sl aver
makes the imposition of income taxes unconstitutiéffathat the Second
Amendment confers a sweeping right to own wea@dhthat vitually any

215 SeeBrief of Respondent, Morse v. Frederick, 551 U.S. 393 (2007) (N@78% (filed
by the ACLU Foundation, among others).
216 Peter Singer,America the Hypocritical PRoJECT SYNDICATE, Feb. 14, 2007,
http://www.projectsyndicate.org/commentary/singer20.
217. Amar,supranote55, at 1427.
218 410 U.S. 113152154 (1973).
219 See, @., Roe v. Butterworth, 958 F.Supp. 1569, 1571 (S.D. Fla. 1997),f 129
F.3d 1221 (11th Cir. 1997) (per curiamyf; Margo St. JamesThe Reclamation of Whorei
GooD GIRLS/BAD GIRLS: FEMINISTS AND SEX TRADE WORKERS FACE TO FACE 84 (Laurie Bell ed.,
1987).
220, Jonathan P. DeckeEx-Call Girl Tries to Legalze Prostitution, CitindRoe v. Wade,
CHRISTIAN SCIENCE MONITOR, Aug. 25, 1995, at 3.
221 As the Florida ACLU, which supported her case, put
afford an individual tk right to exploit their body for monetary gain. . . . Football players do it,
boxers do it. WHdyy candédt a prostitute?o
222 See, @., LaRue v. United States, 959 F. Supp. 957, 959 (C.D. I1B71%finding
plaintiffsd claim that i ncomebstuaxes .vi ol ate the Thirteen
223 See, @., Roy Lucas,From Patsone& Miller to Silveira v. Lockyer To Keep and
Bear Arms 26 T. JEFFERSON L. REv. 257, 275,293 (2004) st at i ng that #A[t] here is a funi
Second Amendment right to keep and bear arrpessed by the Founders in relatively absolute
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manner of zoning restriction violates the Due Process and the Takings Clauses
of the Fifth Amendment** and so on. Still others take a less libertarian tack
and claim that the government should be required to incur the expense when
people exersie various constitutional rights, such as the right to obtain an
abation 2%

2. The Underestimated Virtues of Rights Practices

Some of the aforementioned positions are extreme. Others provide the
subject of thoughtful and legitimate debate. All share thmngon core of
dismay at the fact that there is a gap between rhetoric and practice when it
comes to individual rights. The gap is used as proof that America has failed to
live up to her own proclaimed ideals. As we have seen in Part II.A., the rhetoric
of rights is a priceless part of our national heritage that we must take care to
preserve. But attempting to pump up the implementation of rights until the gap
disappears is no solution either. The absolute character of rights in our rhetoric
neither can nortould be replicated in practice. Rights cannot be compelled to
lead a single life.

The first set of limitations on closing the gap between rights rhetoric and
practice is intensely practical. While any single one of the limitations would be
significant onits own, together they are formidable. As a threshold matter,
every right must be limited by the terms of its own definition. Thus, for

exanp | e, the prohibition on | aws fiabridging
reach beyond laws that relate in some wafitspeech. 6 Many | aws

affect speech in some remote fasHitrand it is simply implausible to imagine
that the First Amendment nullifies all such laws. To take a simple example, a
person cannot expect to be immune from a speeding ticket simplyiby the

First Amendment, without claiming that his conduct was somehow expressive.

Even i f there were an expresdifbfsag component

he claimed that the reason he was driving so fast was to protest what he sees as
an unjust speklimit or if obeying the speed limit meant he would have been
late to speak at a political raflyhe would still be stuck paying the tickét.
Furthermore, the need to circumscribe the reach of individual rights is
made difficult by the complexities of imfgetation. Where the terms of the

termso and cr i tllowcmardatorygregidtaton o sawelf shoturs an United
States vMiller, 307 U.S. 174 (1939)).

224,  See, @., Hardingv . County of Door , 870 F.2d 430,

conclude by reminding potential litigants that the federal toare ordinarily not vehicles to
review zoning board decisions. o).

225 SeeMabher v. Roe, 432 U.S. 464, 467 (1977).

226. Seelarry A. Alexander,Trouble on Track Two: Incidental Regulations of Speech and
Free Speech Thear¢4 HAsTINGS L.J. 921, 929 (1993) (observing
said, by whom, to whomphasimomitedywi t h what effect.

227. This example is taken from Jed Rubenfdldh e Fi r st Amen58Smexnt 6 s Pur pose

L. REv. 767, 772 (2001).

t he
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right are only vaguely spelled out, there is much discretion available to those
charged with its enforcement. What is a reasonable construction of the right in
the eyes of one interpreter may be an evisceration of theinghe eyes of
another. This argumentative nature of rights, almost endless in its variations,
poses problems of enforcement, especially with respect to retrospective
enforcement. And it is unrealistic to think that the meaning of such capacious
terms & speech, liberty, property, or equality, which make up much of the core
rhetoric of rights, will either now or in the future be amenable to complete
consensus.

Beyond these threshold interpretive difficulties, there are a number of
reasons why rights shdd and often must be qualified in practice. Fiisis
often impossible to completely vindicate rights. For example, numerous
commendtors point out that money damages, while necessary, are a poor
substitute to a plaintiff suffering from paraly4®.To take another example,
the Supreme Court held that the execution of any person under the age of
eighteen violated the Eighth Amendment 6s
unu s ual p u ABstlit im énpdssible do provide a remedy to juveniles
who had beerp u t to death prior to the Courtobs
example of a ubiquitous principle. Tragically, we cannot give back years of
freedom to someone wrongly convicted and imprisoned. We can trgienpr
the repetition of a wrongout we have yeto invent a time machine that will
enable us to travel backward and prevent past violations of rights from
occuring.

| do not mean to be unfeeling in acknowledging that no society on earth
has been or will be seamless in its perfection. Rather, we liaebioken and
inescapably fallen world, where remediation of every single violation of every
single individual right is literally impossible. Moreover, we cannot render the
exercise of rights completely costless. A person may be free under our
Constitutionto render a controversial opinion, but, alas, the law cannot render
him free from all consequences. A criminal defendant has a Fifth Amendment
right not to be forced to testify against himself. A prosecutonatacomment
upon a def en d atestfyf8 butaHatodoes eot meant thattagury

228 SeeAnthony JacksonAction for Wrongful Life Wrongful Pregnancy, and Wrongful
Birth in the United States and Englarit? Loy. L.A. INT’L & Comp. LJ.53 5, 569 (1995) (Al
no easier to return the plaintiffds negligently <c
Tort damages are onlfc ompensatory6 to the extent t hat they
soreone who has suffered aTlweolfgid) cs Saaeden hB. A€mM
Reassessment of Current Conceptions of Tort, F&@oRNELL L. REv. 765, 787 (1987) (arguing
that matkke Mwhol edd principle on which compensation
i mani f ecshtileyv albrisee algdBowéer fel; Cowe v. Forum Group, Inc., 575 N.E.2d

prc

rul

i shso:

or 1

630, 634 (1l nd. 1991) (discussing fAthgesto mpossibility of

restore a birth de@tive child to the position he would have occupied were it not for the
defendantds negligenced) .

229, Roper v. Simmons, 543 U.S. 551, 578 (2005).

230 SeeGriffin v. California, 380 U.S. 609, 615 (1965).






