
The First Justice Harlan

Goodwin Liut

As a scholar of constitutional law and educational policy, I have been
busy trying to sort out a recent Supreme Court decision that lies at the nexus of
these areas. I am referring to the Seattle and Louisville voluntary school
desegregation cases decided in Parents Involved in Community Schools v.
Seattle School District No. 1.1 There is a lot to say about the 185 pages of
opinions comprising the decision, and you are very brave to let me appear
before you with no red or yellow lights on the podium.

Actually, my purpose is not to discuss Parents Involved in any detail (I
have analyzed it elsewhere2), but rather to focus on a Supreme Court Justice
who had a quite palpable presence in the decision. The person I have in mind is
not Chief Justice Roberts, whose plurality opinion all but rewrote the history of
Brown v. Board of Education;3 not Justice Breyer, whose eloquent dissent
sought to keep alive Brown's promise of "one law, one Nation, one people, not
simply as a matter of legal principle but in terms of how we actually live";4 and
not Justice Kennedy, whose swing opinion rejected colorblindness in student
assignment but limited the options available to school officials to achieve
integration.5
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t Assistant Professor of Law, Boalt Hall School of Law, University of California,
Berkeley. These Remarks originated as a speech to the judges and law clerks of the U.S. Court of
Appeals for the Ninth Circuit at the court's annual orientation dinner on October 9, 2007, in San
Francisco. I thank Judge Willy Fletcher and Judge Wallace Tashima for inviting me.

1. 127 S. Ct. 2738 (2007).
2. See Goodwin Liu, "History Will Be Heard": An Appraisal of the Seattle/Louisville

Decision, 2 HARVARD L. & POL'Y REV. 53 (2008); Goodwin Liu, Seattle and Louisville, 95
CALIF. L. REV. 277 (2007).

3. Brown v. Bd. of Educ., 347 U.S. 483 (1954); see Parents Involved, 127 S. Ct. at 2767
(plurality opinion) (describing the violation in Brown as "'differential treatment. . . on the basis of
race' that harmed black and white children equally). But see Parents Involved, 127 S. Ct. at 2798
(Stevens, J., dissenting) ("The Chief Justice fails to note that it was only black schoolchildren who
were so ordered; indeed, the history books do not tell stories of white children struggling to attend
black schools.").

4. Parents Involved, 127 S. Ct. at 2836 (Breyer, J., dissenting).
5. See id. at 2788-97 (Kennedy, J., concurring in part and concurring in the judgment).
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In fact, my subject is not any of the sitting Justices. It is the first Justice
Harlan. In reading the Parents Involved decision, I found it striking that
citations to Harlan's dissent in Plessy v. Ferguson6 appeared seven times across
four separate opinions.7

Even more striking is the fact that Harlan's legacy has been claimed by
two Justices with virtually opposite views on race: Thurgood Marshall and
Clarence Thomas. Justice Thomas centered his concurring opinion in Parents
Involved on Harlan's famous words: "Our constitution is color-blind. 8 And
Justice Thomas quoted the late Constance Baker Motley as saying that
"[Thurgood] Marshall had a 'Bible' to which he turned during his most
depressed moments. The 'Bible' would be known in the legal community as the
first Mr. Justice Harlan's dissent in Plessy v. Ferguson ... [No] opinion...
buoyed Marshall more in his pre-Brown days." 9

How could Justice Harlan be a hero to both Justice Marshall and Justice
Thomas on matters of race? How could his record be so celebrated yet so
indefinite that it is invoked to support radically different legal views? What was
his vision for the nation's future on race relations and civil rights? These
questions drew me into an exploration of Justice Harlan's life on and off the
bench, through which I have found more intrigue than answers. The contest
between Justice Thomas and Justice Marshall over Harlan's legacy is a small
reflection of the many contradictions in his nineteenth-century experiences with
race. As I explain here, Harlan's perspectives are more complex than any one
sentence of his writings can capture.

At one level, it is no mystery why Justice Harlan so often ends up on the
short list of great Supreme Court Justices. In addition to his lone dissent in
Plessy, Harlan dissented alone in the Civil Rights Cases in favor of upholding a
federal ban on racial discrimination in public accommodations. He dissented
in Berea College v. Kentucky in favor of invalidating a state ban on operating a
racially integrated private college." He dissented in Lochner in favor of

6. 163 U.S. 537, 552 (1896) (Harlan, J., dissenting).
7. See Parents Involved, 127 S. Ct. at 2758 n.14 (plurality opinion); id. at 2782, 2783,

2787, 2788 (Thomas, J., concurring); id. at 2791-92 (Kennedy, J., concurring in part and
concurring in the judgment); id. at 2799 n.6 (Stevens, J., dissenting).

8. Plessy, 163 U.S. at 559 (Harlan, J., dissenting); see Parents Involved, 127 S. Ct. at
2782, 2787, 2788 (Thomas, J., concurring) (quoting Harlan). Justice Thomas invokes the same
language in Grutter v. Bollinger, 539 U.S. 306, 378 (2003) (Thomas, J., dissenting).

9. Parents Involved, 127 S. Ct. at 2782-83 (Thomas, J., concurring) (quoting IN
MEMORIAM: HONORABLE THURGOOD MARSHALL, PROCEEDINGS OF THE BAR AND OFFICERS OF

THE SUPREME COURT OF THE UNITED STATES, X (1993) (remarks of Judge Motley)) (internal

quotation marks omitted).
10. 109 U.S. 3, 26 (1883) (Harlan, J., dissenting).
11. 211 U.S. 45, 58 (1908) (Harlan, J., dissenting).
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judicial deference to state health and safety regulations., 2 He dissented in
Pollock v. Farmers' Loan & Trust Co. in favor of the constitutionality of the
federal income tax. 13 He dissented alone in United States v. E.C. Knight,
rejecting the Court's narrow construction of the Commerce Clause.' 4 He
dissented in the Insular Cases in favor of extending constitutional rights to non-
citizens in newly conquered U.S. territories.15 And he dissented alone in
Hurtado v. California, one of several opinions in which he argued that the
Fourteenth Amendment made the Bill of Rights applicable to the states 6-a
position opposed by his grandson, the second Justice Harlan, decades later. 17

Of course, Harlan's views in these and other areas have been largely
vindicated. He is famous, to quote one historian, "for his preternatural ability to
articulate the ideals inherent in the Constitution before the nation fully
recognized them."' 18 Although Holmes and Brandeis also had their moments, 19

Harlan, it may be said, inaugurated the tradition of the Great Dissent.
But the portrayal of Harlan as a legal prophet does not fully wash. The

same Justice who dissented in Plessy also authored the Court's opinion three
years later in Cumming v. Richmond County Board of Education, upholding a
Georgia school district's refusal to provide a high school for black children
even as it provided one for white children. Harlan also joined Pace v.
Alabama, upholding a statute punishing interracial adultery more severely than

21intraracial adultery. Moreover, Harlan famously besmirched his Plessy dissent
by underscoring the injustice of segregation to blacks with the comment that
even "a Chinaman can ride in the same passenger coach with white citizens." 22

Harlan also voted to uphold the race-based immigration policies in the
notorious Chinese Exclusion Cases23 and in Fong Yue Ting v. United States,24

12. 198 U.S. 45, 65 (1905) (Harlan, J., dissenting).
13. 157 U.S. 429, 652 (1895) (Harlan, J., dissenting).
14. 156 U.S. 1, 18 (1895) (Harlan, J., dissenting).
15. Dorr v. United States, 195 U.S. 138, 154 (1904) (Harlan, J., dissenting); Hawaii v.

Mankichi, 190 U.S. 197, 226 (1903) (Harlan, J., dissenting); Downes v. Bidwell, 182 U.S. 244,
375 (1901) (Harlan, J., dissenting).

16. 110 U.S. 516, 538 (1884) (Harlan, J., dissenting).
17. See Williams v. Florida, 399 U.S. 78, 129-33 (1970) (Harlan, J., concurring in the

result); Duncan v. Louisiana, 391 U.S. 145, 172-76 (1968) (Harlan, J., dissenting).
18. Eric Schepard, The Great Dissenter's Greatest Dissents: The First Justice Harlan, the

"Color-Blind" Constitution and the Meaning of His Dissents in the Insular Cases for the War on
Terror, 48 AM. J. LEGAL HIST. 119, 119 (2006).

19. See, e.g., New State Ice Co. v. Liebmann, 285 U.S. 262, 280 (1932) (Brandeis, J.,
dissenting); Olmstead v. United States, 277 U.S. 438, 471 (1928) (Brandeis, J., dissenting); Gitlow
v. New York, 268 U.S. 652, 672 (1925) (Holmes, J., dissenting); Lochner v. New York, 198 U.S.
45, 74 (1905) (Holmes, J., dissenting).

20. 175 U.S. 528 (1899).
21. 106 U.S. 583, 585 (1883) (finding no discrimination because the punishment for

interracial adultery applies equally "to both offenders, the white and the black").
22. Plessy v. Ferguson, 163 U.S. 537, 561 (1896) (Harlan, J., dissenting).
23. Chae Chan Ping v. United States, 130 U.S. 581 (1889).
24. 149 U.S. 698 (1893).
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and he voted against the Court's decision in United States v. Wong Kim Ark
upholding birthright citizenship for a Chinese man born to non-citizen parents
in the United States. 25

In order to understand Harlan, we have to see him not as a mythic figure,
but as a man who lived and struggled with the assumptions and contradictions
of his times. In doing so, we need not lessen our regard for Harlan. To the
contrary, we might gain a fuller appreciation of why he deserves admiration.

II

John Marshall Harlan was born to James Marshall and Eliza Davenport
Marshall in Kentucky in 1833.26 His father James named him after the great
Chief Justice, not because he foresaw John's appointment to the Supreme
Court, but because the family was deeply devoted to the tradition of Whig
nationalism. Indeed, John had a brother named Henry Clay, after the renowned
Whig leader who was a friend and contemporary of their father. His father
James was a prominent lawyer and politician who held several elected positions
in Kentucky.2 7

The Harlans were not planters, but they owned about a dozen slaves. By
all accounts, the slaves in the Harlan household were treated well, even beyond
their laboring years. John's wife, Malvina, who moved into the Harlan family
home from Indiana, observed in her memoirs that the eldest slaves, a husband
and wife in their nineties, "were cared for like two babies., 28 The Harlans
conducted and thought of themselves as benevolent slave masters.

The dissonance in that phrase mirrors other contradictions. James Harlan
made it possible for several of his slaves to purchase their freedom, even as he
bought and sold slaves in complicity with the slave trade. 29 One slave who
purchased his freedom was Robert Harlan, a light-skinned black who most
historians agree was James Harlan's son and John Harlan's half-brother. 30 John
Harlan never acknowledged Robert as a blood relation, but it is well-
documented that John and Robert remained friends and often collaborated in

25. 169 U.S. 649, 705 (1898) (Fuller, C.J., dissenting, joined by Harlan, J.).
26. My account of Harlan's upbringing and political career is drawn from several

illuminating biographies, especially LOREN P. BETH, JOHN MARSHALL HARLAN: THE LAST WHIG
JUSTICE 7-129 (1992); LINDA PRZYBYSZEWSKI, THE REPUBLIC ACCORDING TO JOHN MARSHALL

HARLAN 14-43 (1999); TINSLEY E. YARBROUGH, JUDICIAL ENIGMA: THE FIRST JUSTICE HARLAN
3-114 (1995); and Alan F. Westin, John Marshall Harlan and the Constitutional Rights of
Negroes: The Transformation of a Southerner, 66 YALE L.J. 637, 638-70 (1957).

27. See BETH, supra note 26, at 1, 12-13 (discussing the political career of James Harlan
and the Harlan family's commitment to Whig nationalism); YARBROUGH, supra note 26, at 3-10
(same).

28. PRZYBYSZEWSKI, supra note 26, at 23 (quoting diary of John Harlan's wife, Malvina).
On slaveholding in the Harlan family, see id. at 20-27.

29. See id. at 26.
30. For biographical information on Robert Harlan and his relationship to John Harlan, see

BETH, supra note 26, at 12-13, and YARBROUGH, supra note 26, at 10-20.
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Republican politics throughout their lives. Robert became wealthy in the
California Gold Rush and had a successful business career in Cincinnati,
thereby demonstrating that freed slaves could become productive citizens even
without formal schooling. 31 Moreover, Robert's very existence suggests that
John Harlan was describing his contemporary reality rather than predicting the
future when he said in Plessy that "[t]he destinies of the two races, in this
country, are indissolubly linked together."32

That Harlan would author the Plessy dissent was hardly preordained by
his early professional life. Harlan went to Transylvania Law School in
Lexington, where he became immersed in the nationalist ideology of
Washington, Hamilton, Story, and his namesake John Marshall.33 Upon
graduating in 1853, he became a lawyer and an active participant in Whig
politics. At the time, the national Whig party faced increasing conflict over
slavery, dividing into Northern and Southern camps. In Kentucky, the local
party tried to appeal to both pro- and anti-slavery factions with the uniting
theme of American nativism. Harlan joined the so-called Know-Nothing
movement, and during several political campaigns in the 1850s he spoke
prominently in defense of anti-foreign, anti-Catholic values.34

Harlan proved to be an extremely able orator, and, at age 25, he won
election to a county judgeship. The next year, 1859, he ran for Congress as a
Whig candidate. The main issue in the contest between him and his Democratic
opponent was slavery, and Harlan positioned himself as "the more devoted
defender of property rights in slaves."35 Harlan was staunchly opposed to
abolition and believed the national government was obligated to respect the
property rights of slaveholders in the new territories. Although he lost that
election, Harlan established himself as a key player in Kentucky politics.

On the eve of civil war, with the erosion of any political middle ground,
Harlan squarely opposed secession and backed the Union cause. He joined the
Union army in 1861, and as a colonel, he led important missions in Kentucky,
Mississippi, and Tennessee. 36 By all accounts, Harlan was deeply affected by
the war. In particular, the loyal service of Catholics and German immigrants in
his regiment tempered his nativism, and his faith in the Union grew stronger. 37

Harlan left the army in 1863 and returned to Kentucky, where he was
drafted by the Unionist Party to run for state attorney general. During his
successful campaign, Harlan attacked President Lincoln's Emancipation
Proclamation, making clear his belief that the cause of preserving the Union

31. See id.
32. Plessy v. Ferguson, 163 U.S. 537, 560 (1896) (Harlan, J., dissenting).
33. See BETH, supra note 26, at 17-18; Westin, supra note 26, at 639.
34. See YARBROUGH, supra note 26, at 29-31; Westin, supra note 26, at 640-41.
35. Westin, supra note 26, at 643.
36. See YARBROUGH, supra note 26, at 46-55.
37. Westin, supra note 26, at 646-47.
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was distinct from the cause of ending slavery. Lincoln had "perverted the
character of the war," Harlan said, for the purpose of the war was "to maintain
the Union, and the Constitution which was the only bond of that Union. It was
for the high and noble purpose of asserting the binding authority of our laws
over every part of this land. It was not for the purpose of giving freedom to the
negro.''38 Harlan went on to argue several cases as attorney general defending

the rights of Kentucky slaveholders against federal interference. 39

In the aftermath of the war, Harlan tried to carve a middle road between
the Radical Republicans and the Confederate Democrats, attacking both
abolition and secession. He opposed the Thirteenth Amendment on the
ground that the prohibition of slavery violated the property rights of
slaveholders in states, such as Kentucky, that remained loyal to the Union; and
he opposed the Fourteenth Amendment as the product of Northern fanaticism
that would dilute the white vote while enfranchising blacks. 41 But with the
passage of those amendments, the Democratic backlash revived talk of
secession and rebellion, and also took the form of extreme violence directed at

42pro-Union whites and blacks. When these tactics delivered electoral victories
to the Democrats, Harlan saw that there was no constituency for a moderate
third party in Kentucky, and he cast his lot with the Republicans. 43

As one biographer notes, "the lynchings, floggings, robberies and
terrorizing which swept through Kentucky between 1868 and 1871 and the
failure of the Democratic Administration to control this ... convinced [Harlan]
that the only way to bring peace was to accept the results of the War, recognize
the legal rights of the new freedmen, and end the reign of violence, even if it
took federal intervention to do the job."44 As the Republican candidate for
governor in 1871, Harlan gave a campaign speech declaring a change of heart
on black civil rights. "It is true," he said, "that almost the entire people of
Kentucky, at one period in their history, were opposed to freedom, citizenship
and suffrage of the Colored race. It is true that I was at one time in my life
opposed to conferring these privileges upon them." But, he said, "[iut seemed
wise to the majority of the people of this nation, not only to secure them their
freedom in this way, but also to secure them the rights of citizenship, and the
rights of suffrage; and I am now thoroughly persuaded that the only mode by
which the nation could liberate itself from the conflicts and passions

38. Westin, supra note 26, at 651 (quoting a speech delivered by Harlan at New Albany,
Indiana, on October 4, 1864).

39. See YARBROUGH, supra note 26, at 60-61.
40. See Westin, supra note 26, at 652-53.
41. Seeid. at 653-54.
42. See id. at 659; see generally CHARLES LANE, THE DAY FREEDOM DIED: THE COLFAX

MASSACRE, THE SUPREME COURT, AND THE BETRAYAL OF RECONSTRUCTION (2008).
43. On Harlan's conversion to Republicanism, see BETH, supra note 26, at 81-97, and

YARBROUGH, supra note 26, at 65-85.
44. Westin, supra note 26, at 659.
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engendered by the war ... was to pass these Constitutional Amendments ....
They are irrevocable results of the War." He added: "Let it be said that I am
right rather than consistent.

'A5

Although there were fewer political consultants back then, Harlan's
Democratic opponents spared no pains in attacking his flip-flop on civil rights.
They called him a "political weathercock" and quoted his earlier statements
opposing the Thirteenth and Fourteenth Amendments.46 (Just imagine the
television ad if he were running today: "John Harlan says he supports civil
rights, but in 1864 he opposed the Emancipation Proclamation ... .") Harlan
lost the race for governor in 1871 and again in 1875. But by then, he had
become a major national figure in the Republican Party. With the election of
Rutherford Hayes as president in 1876, Harlan, who had campaigned
vigorously for Hayes in Kentucky and other border states, was well-positioned
for an important appointment. He got the call on October 16, 1877, when Hayes
sent his name to the Senate for confirmation as an Associate Justice of the
Supreme Court.4 7

III

During his confirmation hearing, Harlan was opposed by skeptics of his
recent conversion to the Republican Party and his belated allegiance to the
Civil War Amendments. 48 Beyond his campaign speeches, Harlan did not have
a long rfsum6 on civil rights. But whatever doubts his critics might have had,
Justice Harlan was quick to dispel them upon joining the bench.

Harlan's dissent in Plessy is his most celebrated opinion. But the opinion
in which Harlan apparently took greatest pride was his lone dissent in the Civil
Rights Cases of 1883. The question was whether Congress had power to enact
the Civil Rights Act of 1875, which prohibited racial discrimination in public
accommodations such as inns, theaters, and railcars. The Court held that "[i]t
would be running the slavery argument into the ground" to call such
discrimination a badge or incident of slavery under the Thirteenth
Amendment.4 9 It further held that, because the Fourteenth Amendment's
prohibitions apply only to state action, discriminatory conduct by private
entities was beyond the reach of Congress's enforcement power under Section
5 of the Fourteenth Amendment.5 °

Harlan's dissent is remarkable for its expansive constitutional vision. To

45. Id. at 659-60 (quoting a speech delivered by Harlan at Livermore, Kentucky, on July
26, 1871).

46. Id. at 662 (internal quotation marks omitted).
47. On Harlan's nomination and confirmation to the Supreme Court, see BETH, supra note

26, at 119-29, and YARBROUGH, supra note 26, at 102-14.
48. See BETH, supra note 26, at 121; YARBROUGH, supra note 26, at 109-10.
49. The Civil Rights Cases, 109 U.S. 3, 24 (1883).
50. Seeid. at 10-19.
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effectuate the Thirteenth Amendment prohibition on slavery, he argued,
Congress's express power to enforce the new guarantee of freedom must be
commensurate with its earlier, implied power to enforce the condition of
bondage. Before the war, the Court had upheld Congress's power under the
Fugitive Slave Clause to protect the rights of slave-owners against contrary
state laws, even though the clause assigned no enforcement authority to
Congress.5

1 National authority to protect constitutional rights, Harlan said,
"ought not now to be abandoned, when the inquiry is not as to an implied
power to protect the master's rights, but what may Congress, under powers
expressly granted, do for the protection of freedom, and the rights necessarily
inhering in a state of freedom." 52

As to the Fourteenth Amendment, Harlan rejected the assumption that the
amendment "consists wholly of prohibitions upon state laws and state
proceedings." 53 "The first clause of the first section - 'all persons born or
naturalized in the United States ... are citizens of the United States, and of the
state wherein they reside,"' he observed, "is of a distinctly affirmative
character. ' '54 For Harlan, the Citizenship Clause was not a mere guarantee of
legal status, as it might be understood in a dispute over naturalization. Instead,
he said, the citizenship guarantee denotes membership in a "political
community known as the 'People of the United States."' 55 In other words, the
Citizenship Clause of the Constitution literally constitutes the nation. Together,
the Thirteenth and Fourteenth Amendments promised freedom, but not a
condition of stateless liberty. They promised membership in the national
community.

Moreover, the Constitution says that citizenship carries certain privileges
and immunities. 56 The text does not say what they are, but Harlan argued that
"[t]here is one, if there be no others--exemption from race discrimination in
respect of any civil right belonging to citizens of the white race in the same
state."57 The idea that citizenship implies civil equality regardless of race
underpins Harlan's contention that the Civil Rights Act of 1875 was a valid
enactment to enforce the Fourteenth Amendment citizenship guarantee. For
Harlan, citizenship was central to understanding the meaning of constitutional
equality.

Interestingly, although citizenship expanded Harlan's vision of racial

51. See id. at 28-30 (Harlan, J., dissenting) (discussing Prigg v. Pennsylvania, 41 U.S. 539
(1842) (upholding Fugitive Slave Act of 1793), and Ableman v. Booth, 62 U.S. 506 (1858)
(upholding Fugitive Slave Act of 1850)).

52. Id. at 34.
53. Id. at 46.
54. Id. (quoting U.S. CONST. amend. XIV, § 1).
55. Id.
56. See U.S. CONST. amend. XIV, § 1 (referring to the "privileges or immunities of citizens

of the United States").
57. Civil Rights Cases, 109 U.S. at 48 (Harlan, J., dissenting).
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