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Privacy
William L. Prosser*

N THE YEAR 1890 Mrs. Samuel D. Warren, a young matron of Boston,

which is a large city in Massachusetts, held at her home a series of

social entertainments on an elaborate scale. She was the daughter of Sen-

ator Bayard of Delaware, and her husband was a wealthy young paper

manufacturer, who only the year before had given up the practice of law

to devote himself to an inherited business. Socially Mrs. Warren was among

the 6lite; and the newspapers of Boston, and in particular the Saturday

Evening Gazette, which specialized in "blue blood" items, covered her

parties in highly personal and embarrassing detail. It was the era of "yel-

low journalism," when the press had begun to resort to excesses in the way

of prying that have become more or less commonplace today;' and Boston

was perhaps, of all of the cities in the country, the one in which a lady and

a gentleman kept their names and their personal affairs out of the papers.

The matter came to a head when the newspapers had a field day on the

occasion of the wedding of a daughter, and Mr. Warren became annoyed

It was an annoyance for which the press, the advertisers and the entertain-

ment industry of America were to pay dearly over the next seventy years.

Mr. Warren turned to his recent law partner, Louis D. Brandeis, who

was destined not to be unknown to history. The result was a noted article,

The Right to Privacy,3 in the Harvard Law Review, upon which the two

men collaborated. It has come to be regarded as the outstanding example

of the influence of legal periodicals upon the American law. In the Harvard

* Dean, University of California School of Law, Berkeley.

"The press is overstepping in every direction the obvious bounds of propriety and of

decency. Gossip is no longer the resource of the idle and of the vicious, but has become a trade,

which is pursued with industry as well as effrontery. To satisfy a prurient taste the details of

sexual relations are spread broadcast in the columns of the daily papers. To occupy the indo-

lent, column upon column is filled with idle gossip, which can only be procured by intrusion

upon the domestic circle. The intensity and complexity of life, attendant upon advancing civil-

ization, have rendered necessary some retreat from the world, and man, under the refining influ-

ence of culture, has become more sensitive to publicity, so that solitude and privacy have

become more essential to the individual; but modem enterprise and invention have, through

invasions upon his privacy, subjected him to mental pain and distress, far greater than could

be inflicted by mere bodily injury." Warren and Brandeis, The Right to Privacy, 4 HAv. L.

REv. 193, 196 (1890).
2 MAsoN, BRADErs, A FREE MAN's Lim 70 (1946).
3 4 HAv. L. REv. 193 (1890).HeinOnline -- 48 Cal. L. Rev. 383 1960
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Law School class of 1877 the two authors had stood respectively second
and first, and both of them were gifted with scholarship, imagination, and
ability. Internal evidences of style, and the probabilities of the situation,
suggest that the writing, and perhaps most of the research, was done by
Brandeis; but it was undoubtedly a joint effort, to which both men con-
tributed their ideas.

Piecing together old decisions in which relief had been afforded on the
basis of defamation, or the invasion of some property right,4 or a breach of
confidence or an implied contract, 5 the article concluded that such cases
were in reality based upon a broader principle which was entitled to sep-
arate recognition. This principle they called the right to privacy; and they
contended that the growing abuses of the press made a remedy upon such
a distinct ground essential to the protection of private individuals against
the outrageous and unjustifiable infliction of mental distress. This was the
first of a long line of law review discussions of the right of privacy, of
which this is to be yet one more. With very few exceptions, 7 the writers
have agreed, expressly or tacitly, with Warren and Brandeis.

The article had little immediate effect upon the law. The first case to

4 Woolsey v. Judd, 4 Duer (11 N.Y. Super.) 379, 11 How. Pr. 49 (N.Y. 1855) (publication
of private letters) ; Gee v. Pritchard, 2 Swans. 402, 36 Eng. Rep. 670 (1818) (same) ; Prince
Albert v. Strange, 2 De G. & Sm. 652, 41 Eng. Rep. 1171, 1 Mac. & G. 25, 64 Eng. Rep. 293
(1849) (exhibition of etchings and publication of catalogue).

5 Yovatt v. Winyard, 1 Jac. & W. 394, 37 Eng. Rep. 425 (1820) (publication of recipes
surreptitiously obtained by employee) ; Abernethy v. Hutchinson, 3 L.J. Ch. 209 (1825) (pub-
lication of lectures to class of which defendant was a member) ; Pollard v. Photographic Co.,
40 Ch. D. 345 (1888) (publication of plaintiff's picture made by defendant).

6 Larremore, The Law of Privacy, 12 CoLum. L. Rav. 693 (1912) ; Ragland, The Right of
Privacy, 17 Ky. L.J. 101 (1929); Winfield, Privacy, 47 L.Q. REV. 23 (1931); Green, The
Right of Privacy, 27 ILL. L. REV. 237 (1932) ; Kacedan, The Right of Privacy, 12 B.U.L. REV.
353, 600 (1932); Dickler, The Right of Privacy, 70 U.S.L.Rxv. 435 (1936); Harper & Mc-
Neely, A Re-examination of the Basis for Liability for Emotional Distress, [1938] WXs. L.
REv. 426; Nizer, The Right of Privacy, 39 Mica. L. Rav. 526 (1941); Feinberg, Recent De-
velopments in the Law of Privacy, 48 CoLusm. L. Rv. 713 (1948); Ludwig, "Peace of Mind"
in 48 Pieces vs. Uniform Right of Privacy, 32 MiNN. L. Rv. 734 (1948) ; Yankwich, The Right
of Privacy, 27 NoESE DAtMd LAW. 429 (1952); Daims, What Do We Mean by "Right to Pri-
vacy," 4 S.D.L. Rv. 1 (1959).

Also Notes in 8 MicH. L. Rav. 221 (1909); 12 CoLum. L. REV. 1 (1912); 43 HARv. L.
REv. 297 (1929) ; 7 N.C.L. REV. 435 (1929) ; 26 ILL. L. REV. 63 (1931) ; 81 U. PA. L. REV. 324
(1933); 33 ILL. L. REV. 87 (1938); 13 So. CAL. L. Rav. 81 (1939); 15 TEMP. L.Q. 148 (1941);
25 Mn-N. L. REv. 619 (1941); 30 ComLL L.Q. 398 (1945); 48 CoLum. L. REv. 713 (1948);
15 U. Cm. L. REv. 926 (1948); 6 ARK. L. Rav. 459 (1952); 38 VA. L. Rav. 117 (1952); 28 IND.
LJ. 179 (1953); 27 Miss. L.J. 256 (1956); 44 VA. L. RyV. 1303 (1958); 31 Miss. L.J. 191
(1960).

The foreign law is discussed in Gutteridge, The Comparative Law of the Right to Privacy,
47 L.Q. Rav. 203 (1931) ; Walton, The Comparative Law of the Right to Privacy, 47 L.Q. Rav.
219 (1931).

7 O'Brien, The Right of Privacy, 2 CoLum. L. Rav. 437 (1902) ; Lisle, The Right of Privacy
(A Contra View), 19 KY.L.J. 137 (1931); Notes, 2 CoLum. L. Rav. 437 (1902); 64 ALBANY

L.J. 428 (1902); 29 LAW NOTES 64 (1925); 43 HA~v. L. Rav. 297 (1929); 26 ILL. L. Rav. 63
(1931).
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allow recovery upon the independent basis of the right of privacy was an
unreported decision8 of a New York trial judge, when an actress very scan-
dalously, for those days, appeared upon the stage in tights, and the defend-
ant snapped her picture from a box, and was enjoined from publishing it.
This was followed by three reported cases in New York,9 and one in a fed-
eral court in Massachusetts, 0 in which the courts appeared to be quite
ready to accept the principle. Progress was brought to an abrupt halt, how-
ever, when the Michigan court flatly rejected the whole idea, in a case'
where a brand of cigars was named after a deceased public figure. In 1902
the question reached the Court of Appeals of New York, in the case of Rob-
erson v. Rochester Folding Box Co.'2 in which the defendant made use of
the picture of a pulchritudinous young lady without her consent to adver-
tise flour, along with the legend, "The Flour of the Family." One might
think that the feebleness of the pun might have been enough in itself to
predispose the court in favor of recovery; but in a four-to-three decision,
over a most vigorous dissent, it rejected Warren and Brandeis and declared
that the right of privacy did not exist, and that the plaintiff was entitled
to no protection whatever against such conduct. The reasons offered were
the lack of precedent, the purely mental character of the injury, the "vast
amount of litigation" that might be expected to ensue, the difficulty of
drawing any line between public and private figures, and the fear of undue
restriction of the freedom of the press.

The immediate result of the Roberson case was a storm of public dis-
approval, which led one of the concurring judges to take the unprecedented
step of publishing a law review article in defense of the decision. 3 In con-
sequence the next New York Legislature enacted a statute 4 making it both
a misdemeanor and a tort to make use of the name, portrait or picture of
any person for "advertising purposes or for the purposes of trade" without
his written consent. This act remains the law of New York, where there
have been upwards of a hundred decisions dealing with it. Except as the
statute itself limits the extent of the right, the New York decisions are quite

8 Manola v. Stevens (N.Y. Sup. Ct. 1890), in N.Y. Times, June 15, 18, 21, 1890.
9 Mackenzie v. Soden Mineral Springs Co., 27 Abb. N. Cas. 402, 18 N.Y.S. 240 (Sup. Ct.

1891) (use of name of physician in advertising patent medicine enjoined); Marks v. Jaffa,
6 Misc. 290, 26 N.Y.S. 908 (Super. Ct. N.Y. City 1893) (entering actor in embarrassing popu-
larity contest) ; Schuyler v. Curtis, 147 N.Y. 434, 42 N.E. 22 (1895) (erection of statue as
memorial to deceased; relief denied only because he was dead).

10 Corliss v. E. W. Walker Co., 64 Fed. 280 (D. Mass. 1894) (portrait to be inserted in
biographical sketch of plaintiff; relief denied because he was a public figure).

1 1 Atkinson v. John E. Doherty & Co., 121 Mich. 372, 80 N.W. 285 (1899). The man was
dead, and in any case a public figure; and on either ground the same decision would prob-
ably result today. See infra, text at notes 205, 218-32.

12 171 N.Y. 538, 64 N.E. 442 (1902).
Is O'Brien, The Right of Privacy, 2 CoLum. L. Rv. 437 (1902).
14 N.Y. Sess. Laws 1903, ch. 132, §§ 1-2. Now, as amended in 1921, N.Y. Civ. RIGUTs LAW,

If SO-Si. Held constitutional in Rhodes v. Sperry & Hutchinson Co., 193 N.Y. 223, 85 N.E.
1097 (1908), aff'd, 220 U.S. 502 (1911). See generally, HoFsrAD.itr, THE DEEoLPMETr or THE

1960]
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consistent with the common law as it has been worked out in other states,
and they are customarily cited in privacy cases throughout the country.

Three years later the supreme court of Georgia had much the same
question presented in Pavesich v. New England Life Insurance Co.,'5 when
the defendant's insurance advertising made use of the plaintiff's name and
picture, as well as a spurious testimonial from him. With the example of
New York before it, the Georgia court in turn rejected the Roberson case,
accepted the views of Warren and Brandeis, and recognized the existence
of a distinct right of privacy. This became the leading case.

For the next thirty years there was a continued dispute as to whether
the right of privacy existed at all, as the courts elected to follow the Rober-
son or the Pavesich case. Along in the thirties, with the benediction of the
Restatement of Torts, 6 the tide set in strongly in favor of recognition, and
the rejecting decisions began to be overruled. At the present time the right
of privacy, in one form or another, is declared to exist by the overwhelming
majority of the American courts. It is recognized in Alabama,'17 Alaska,'
Arizona,'9 California,2 ° Connecticut,2 ' the District of Columbia,2" Florida,23

Georgia,' Illinois,25 Indiana,26 Iowa,z  Kansas, 3 Kentucky,' Louisiana,"

15 122 Ga. 190, 50 S.E. 68 (1905).
16 RESTATEMENT, TORTS §'867 (1939).

17 Smith v. Doss, 251 Ala. 250, 37 So. 2d 118 (1948); Birmingham Broadcasting Co. v.
Bell, 259 Ala. 656, 68 So. 2d 314 (1953), later appeal, 266 Ala. 266, 96 So. 2d 263 (1957).

18 Smith v. Suratt, 7 Alaska 416 (1926).
19 Reed v. Real Detective Pub. Co., 63 Ariz. 294, 162 P.2d 133 (1945).
2 OMelvin v. Reid, 112 Cal. App. 285, 297 Pac. 91 (1931); Kerby v. Hal Roach Studios,

53 Cal. App. 2d 207, 127 P.2d 577 (1942) ; Stryker v. Republic Pictures Corp., 108 Cal. App. 2d
191, 238 P.2d 670 (1951) ; Gill v. Curtis Pub. Co., 38 Cal. 2d 273, 239 P.2d 630 (1952) ; Line-
han v. Linehan, 134 Cal. App. 2d 250, 285 P.2d 326 (1955) ; Fairfield v. American Photocopy
Equipment Co., 138 Cal. App. 2d 82, 291 P.2d 194 (1955).

21 Korn v. Rennison, 156 A.2d 476 (Conn. Super. 1959).
22 Peay v. Curtis Pub. Co., 78 F. Supp. 305 (D.D.C. 1948).
23 Cason v. Baskin, 155 Fla. 198, 20 So. 2d 243 (1944), second appeal, 159 Fla. 31, 30 So. 2d

635 (1947) ; and see Jacova v. Southern Radio & Television Co., 33 So. 2d 34 (Fla. 1955).
24 Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S.E. 68 (1905) ; Bazemore v.

Savannah Hospital, 171 Ga. 257, 155 S.E. 194 (1930) ; McDaniel v. Atlanta Coca Cola Bottling

Co., 60 Ga. App. 92, 2 S.E.2d 810 (1939) ; Walker v. Whittle, 83 Ga. App. 445, 64 S.E.2d 87
(1951); Gouldman-Taber Pontiac, Inc. v. Zerbst, 96 Ga. App. 48, 99 S.E.2d 475 (1957).

25 Eick v. Perk Dog Food Co., 347 Ill. App. 293, 106 N.E.2d 742 (1952); Annerino v. Dell
Pub. Co., 17 11. App. 2d 205, 149 N.E.2d 761 (1958).

26 Continental Optical Co. v. Reed, 119 Ind. App. 643, 86 N.E.2d 306 (1949). See also
Estill v. Hearst Pub. Co., 186 F.2d 1017 (7th Cir. 1951).

2 7.Bremmer v. Journal-Tribune Co., 247 Iowa 817, 76 N.W.2d 762 (1956).
28 Kunz v. Allen, 102 Kan. 883, 172 Pac. 532 (1918). See also Johnson v. Boeing Airplane

Co., 175 Kan. 275, 262 P.2d 808 (1953).
29Foster-Milburn Co. v. Chinn, 134 Ky. 424, 120 S.W. 364 (1909); Douglas v. Stokes,

149 Ky. 506, 149 S.W. 849 (1912); Brents v. Morgan, 221 Ky. 765, 299 S.W. 967 (1927);
Rhodes v. Graham, 238 Ky. 225, 37 S.W.2d 46 (1931); Trammell v. Citizens News Co., 285
Ky. 529, 148 S.W.2d 708 (1941).

3 0 Itzkovitch v. Whitaker, 115 La. 479, 39 So. 499 (1905) ; Schwartz v. Edrington, 133 La.
235, 62 So. 660 (1913) ; Hamilton v. Lumbermen's Mut. Cas. Co., 82 So. 2d 61 (La. App. 1955);HeinOnline -- 48 Cal. L. Rev. 386 1960



PRIVACY

Michigan,31 Mississippi,32 Missouri," Montana,34 Nevada,35 New Jersey, 6

North Carolina,3 7 Ohio,3" Oregon,39 Pennsylvania, 4 South Carolina,4' Ten-
nessee,42 and West Virginia.43 It will in all probability be recognized in
Delaware44 and Maryland,45 where a federal and a lower court have ac-
cepted it; and also in Arkansas, 46 Colorado,47 Massachusetts, 48 Minnesota,49

and Washington,"0 where the courts at least have refrained from holding

31 Pallas v. Crowley, Milner & Co., 322 Mich. 411, 33 N.W.2d 911 (1948).
3 2 Martin v. Dorton, 210 Miss. 668, 50 So.2d 391 (1951). See Note, 27 Miss. LJ. 256

(1956).
3 3 Munden v. Harris, 153 Mo. App. 652, 134 S.W. 1076 (1911); Barber v. Time, Inc.,

348 Mo. 1199, 159 S.W.2d 291 (1942); State ex rel. Clemens v. Witthaus, 228 S.W.2d 4 (Mo.

1950); Biederman's of Springfield, Inc. v. Wright, 322 S.W.2d 892 (Mo. 1959).
3 4 Welsh v. Pritchard, 125 Mont. 517, 241 P.2d 816 (1952).
35 Norman v. City of Las Vegas, 64 Nev. 38, 177 P.2d 442 (1947).
3 6 Vanderbilt v. Mitchell, 72 N.J. Eq. 910, 67 AtI. (Ct. Err. & App. 1907) ; Edison v. Edison

Polyform Mfg. Co., 73 N.J. Eq. 136, 67 Ati. 392 (Ch. 1907); Frey v. Dixon, 141 N.J. Eq. 481,

58 A.2d 86 (Ch. 1948) ; Ettore v. Philco Television Broadcasting Co., 229 F.2d 481 (3d Cir.

1956).
3 T Flake v. Greensboro News Co, 212 N.C. 780, 195 S.E. 55 (1938).

38 Friedman v. Cincinnati Local Joint Exec. Board, 6 Ohio Supp. 276, 20 Ohio Op. 473

(C.P. 1941) ; Housh v. Peth, 165 Ohio St. 35, 133 N.E.2d 340 (1956).
39 Hinish v. Meier & Frank Co., 166 Ore. 482, 113 P.2d 438 (1941).
4 0 Clayman v. Bernstein, 38 Pa. D. & C. 543 (C.P. 1940) ; Bennett v. Norban, 396 Pa. 94,

151 A.2d 476 (1959) ; Aquino v. Bulletin Co., 154 A.2d 422 (Pa. Super. 1959) ; Jenkins v. Dell

Pub. Co., 251 F.2d 447 (3d Cir. 1958).
4 1 Holloman v. Life Ins. Co. of Va., 192 S.C. 454, 7 S.E.2d 169 (1940) ; Meetze v. Asso-

ciated Press, 230 S.C. 330, 95 S.E.2d 606 (1956) ; Frith v. Associated Press, 176 F. Supp. 671
(E.D. S.C. 1959).

4 2 Langford v. Vanderbilt University, 199 Tenn. 389, 287 S.W.2d 32 (1956).
43 Roach v. Harper, 105 S.E.2d 564 (W.Va. 1958) ; Sutherland v. Kroger Co., 110 S.E.2d

716 (W.Va. 1959).
44 Miller v. National Broadcasting Co., 157 F. Supp. 240 (D. Del. 1957).
45 Graham v. Baltimore Post Co., (Baltimore Super. Ct. 1932), reported in 22 Ky. LJ.

108 (1933).
4 6Mabry v. Kettering, 89 Ark. 551, 117 S.W. 746 (1909), second appeal, 92 Ark. 81,

122 S.W. 115 (1909).
4 7 Fitzsimmons v. Olinger Mortuary Ass'n, 91 Colo. 544, 17 P.2d 535 (1932) ; McCreery

v. Miller's Grocerteria Co., 99 Colo. 499, 64 P.2d 803 (1936). In the last nafhed case the dissent

indicates that an opinion recognizing the right of privacy was written, but withdrawn.
4 8 Marek v. Zanol Products Co., 298 Mass. 1, 9 N.E.2d 393 (1937) ; Thayer v. Worcester

Post Pub. Co., 284 Mass. 160, 187 N.E. 292 (1933) ; Themo v. New England Newspaper Pub.

Co., 306 Mass. 54, 27 N.E.2d 753 (1940). In Wright v. R.K.O. Radio Pictures, 55 F. Supp. 639

(D. Mass. 1944), the court considered that the state had rejected the right of privacy; but in

Kelley v. Post Pub. Co., 327 Mass. 275, 98 N.E.2d 286 (1951), the question was said to be still

open. See also Hazlitt v. Fawcett Publications, 116 F. Supp. 538 (D. Conn. 1953).
4 9 Berg v. Minneapolis Star & Tribune Co. 79 F. Supp. 957 (D. Minn. 1948). See also

Hazlitt v. Fawcett Publications, 116 F. Supp. 538 (D. Conn. 1953).
GOIn Hillman v. Star Pub. Co., 64 Wash. 691, 117 Pac. 594 (1911), the right of privacy

was rejected, and said to be a matter for legislation. In State ex rel. La Follette v. Hinkle,

131 Wash. 86, 229 Pac. 317 (1924), it was apparently recognized; but in Lewis v. Physicians &

Dentists Credit Bureau, 27 Wash. 2d 267, 177 P.2d 896 (1947), the question was said to be

19601
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that it does not exist, but the decisions have gone off on other grounds. It
is recognized in a limited form by the New York statute,5' and by similar
acts adopted in Oklahoma,52 Utah,53 and Virginia."

At the time of writing the right of privacy stands rejected only by a
1909 decision in Rhode Island,55 and by more recent ones in Nebraska, 0

Texas, 57 and Wisconsin,"8 which have said that any change in the old com-
mon law must be for the legislature, and which have not gone without
criticism.

In nearly every jurisdiction the first decisions were understandably
preoccupied with the question whether the right of privacy existed at all,
and gave little or no consideration to what it would amount to if it did. It is
only in recent years, and largely through the legal writers, that there has
been any attempt to inquire what interests are we protecting, and against
what conduct. Today, with something over three hundred cases in the books,

still open in Washington. See also Hazlitt v. Fawcett Publications, 116 F. Supp. 538 (D. Conn.
1953).

Writers have added South Dakota and Wyoming. Davis, What Do We Mean by "Right
to Privacy," 4 S.D.L. Rav. 1 (1959), considers that rather vague constitutional provisions in
South Dakota will lead to recognition of the right; and the Note, 11 Wyo. L.J. 184 (1957),
believes that the same result may follow on the basis of the Wyoming constitutional provision
that truth is a defense to libel.

51 See supra, note 14.
5 2

OKLA. STAT. ANN. tit. 21, §§ 839-40 (1958). Before the statute there were numerous
indications that Oklahoma would recognize the right of privacy without it. Bartholomew v.
Workman, 197 Old. 267, 169 P.2d 1012 (1946); McKinzie v. Huckaby, 112 F. Supp. 642
(W.D. Old. 1953) ; Lyles v. State, 330 P.2d 734 (Okl. Cr. 1958) ; Paramount Pictures v. Leader
Press, 24 F. Supp. (W.D. Okl. 1938), rev'd on other grounds in 106 F.2d 229 (10th Cir.
1939; Banks v. King Features Syndicate, 30 F. Supp. 352 (S.D.N.Y. 1939, Oklahoma law);
Hazlitt v. Fawcett Publications, 116 F. Supp. 538 (D. Conn. 1953, Oklahoma law). The Note
in 10 OXrL. L. REv. 353 (1957), considers that there is still some doubt as to whether the
common law right may not be recognized, in addition to the statutory one. The New York
statute has been held to be exclusive. Kimmerle v. New York Evening Journal Co., 262 N.Y.
99, 186 N.E. 217 (1933).

53 UTAH CODE ANN. §§ 76-4-8 and 76-4-9 (1953).
54

VA. CODE AN. § 8-650 (1957). See Notes, 38 VA. L. REv, 117 (1952) ; 44 VA. L. Rzv.
1303 (1958).

55 Henry v. Cherry & Webb, 30 R.I. 13, 73 At. 97 (1909).
56 Brunson v. Ranks Army Store, 161 Neb. 519, 73 N.W.2d 803 (1955). See also Schnieding

v. American Farmers Mut. Ins. Co., 138 F. Supp. 167 (D.Neb. 1955).
57 Milner v. Red River Valley Pub. Co., 249 S.W.2d 227 (Tex. Civ. App. 1952) ; McCul-

lagh v. Houston Chronicle Pub. Co., 211 F.2d 4 (5th Cir. 1954). See Seavey, Can Texas Courts
Protect Newly Discovered Interests, 31 TExAs L. REv. 309 (1953).

5s8 judevine v. Benzies-Montanye Fuel & Warehouse Co., 222 Wis. 512, 269 N.W. 295
(1936); State ex rel. Distenfeld v. Neelen, 255 Wis. 214, 38 N.W.2d 703 (1949); see Note,
[19521 Wis. L. REv. 507. The last decision, in Yoeckel v. Samonig, 272 Wis. 430, 75 N.W.2d 925
(1956), involved a particularly outrageous invasion, when the defendant intruded into a ladies'
rest room, photographed the plaintiff there, and exhibited the picture to patrons in a restau-
rant. The court bowed to the fact that a bill providing for the right of privacy had failed to
pass in the last legislature. The case is nevertheless an atrocity.

[Vol. 48:383
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the holes in the jigsaw puzzle have been largely filled in, and some rather
definite conclusions are possible.

What has emerged from the decisions is no simple matter. It is not one
tort, but a complex of four. The law of privacy comprises four distinct
kinds of invasion of four different interests of the plaintiff, which are tied
together by the common name, but otherwise have almost nothing in com-
mon except that each represents an interference with the right of the plain-
tiff, in the phrase coined by Judge Cooley,59 "to be let alone." Without any
attempt to exact definition, these four torts may be described as follows:

1. Intrusion upon the plaintiff's seclusion or solitude, or into his private
affairs.

2. Public disclosure of embarrassing private facts about the plaintiff.
3. Publicity which places the plaintiff in a false light in the public eye.
4. Appropriation, for the defendant's advantage, of the plaintiff's name

or likeness.
It should be obvious at once that these four types of invasion may be

subject, in some respects at least, to different rules; and that when what is
said as to any one of them is carried over to another, it may not be at all
applicable, and confusion may follow.

The four may be considered in detail, in order.

INTRUSION

Warren and Brandeis, who were concerned with the evils of publication,
do not appear to have had in mind any such thing as intrusion upon the
plaintiff's seclusion or solitude. Nine years before their article was pub-
lished there had been a Michigan case6" in which a young man had intruded
upon a woman in childbirth, and the court, invalidating her consent be-
cause of fraud, had allowed recovery without specifying the ground, which
may have been trespass or battery. In retrospect, at least, this was a privacy
case. Others have followed, in which the defendant has been held liable for
intruding into the plaintiff's home,61 his hotel room,' and a woman's state-
room on a steamboat,63 and for an illegal search of her shopping bag in a
store.14 The privacy action which has been allowed in such cases will evi-

59 Coo. y, ToaRs 29 (2d ed. 1888).
6 ODeMay v. Roberts, 46 Mich. 160, 9 N.W. 146 (1881).
61 Young v. Western & A.R. Co., 39 Ga. App. 761, 148 S.E. 414 (1929) (search without

warrant); Walker v. Whittle, 83 Ga. App. 445, 64 S.E.2d 87 (1951) (entry without legal
authority to arrest husband) ; Welsh v. Pritchard, 125 Mont. 517, 241 P.2d 816 (1952) (land-
lord moving in on tenant).

62 Newcomb Hotel Co. v. Corbett, 27 Ga. App. 365, 108 S.E. 309 (1921).
63 Byfield v. Candler, 33 Ga. App. 275, 125 S.E. 905 (1924).
64 Sutherland v. Kroger Co., 110 S.E.2d 716 (W. Va. 1959).
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dently overlap, to a considerable extent at least, the action for trespass to
land or chattels.

The principle was, however, soon carried beyond such physical intru-
sion. It was extended to eavesdropping upon private conversations by
means of wire tapping6 5 and microphones; I and there are three deci-
sions, 67 the last of them aided by a Louisiana criminal statute, which have
applied the same principle to peering into the windows of a home. The
supreme court of Ohio, which seems to be virtually alone among our courts
in refusing to recognize the independent tort of the intentional infliction of
mental distress by outrageous conduct,68 has accomplished the same result"9

under the name of privacy, in a case where a creditor hounded the debtor
for a considerable length of time with telephone calls at his home and his
place of employment.70 The tort has been found in the case of unauthorized
prying into the plaintiff's bank account,71 and the same principle has been
used to invalidate a blanket subpoena duces tecum requiring the produc-
tion of all of his books and documents72 and an illegal compulsory
blood test. 73

It is clear, however, that there must be something in the nature of
prying or intrusion, and mere noises which disturb a church congrega-
tion,7 4 or bad manners, harsh names and insulting gestures in public,7 5

have been held not to be enough. It is also clear that the intrusion must be

65 Rhodes v. Graham, 238 Ky. 225, 37 S.W.2d 46 (1931).
6 0McDaniel v. Atlanta Coca Cola Bottling Co., 60 Ga. App. 92, 2 S.E.2d 810 (1939);

Roach v. Harper, 105 S.E.2d 564 (W.Va. 1958). The same conclusion was reached, on the
basis of a criminal statute, in People v. Trieber, 28 Cal. 2d 657, 163 P.2d 492, 171 P.2d 1 (1946).

67 Moore v. New York Elevated R. Co., 130 N.Y. 523, 29 N.E. 997 (1892) (looking into

windows from elevated railway; plaintiff compensated under eminent domain); Pritchett v.

Board of Commissioners of Knox County, 42 Ind. App. 3, 85 N.E. 32 (1908) (relief on the

basis of nuisance); Souder v. Pendleton Detectives, 88 So. 2d 716 (La. App. 1956) (spying
into windows).

This topic gave rise to a possible nomination for the all-time prize law review title, in the

Note, Crimination of Peeping Toms and Other Men of Vision, 5 ARx. L. REv. 388 (1951).
68 Bartow v. Smith, 149 Ohio St. 301, 78 N.E.2d 735 (1948).
69 Cf. Duty v. General Finance Co., 154 Tex. 16, 273 S.W.2d 64 (1954).
70House v. Peth, 165 Ohio St. 35, 133 N.E.2d 340 (1956), affirming 99 Ohio App. 485,

135 N.E.2d 440 (1955). Accord, on the ground of "nuisance," Wiggins v. Moskins Credit Cloth-

ing Store, 137 F. Supp. 764 (E.D.S.C. 1956).
7 1 Brex v. Smith, 104 NJ. Eq. 386, 146 Atl. 34 (Ch. 1929); Zimmerman v. Wilson,

81 F.2d 847 (3d Cir. 1936).
72 Frey v. Dixon, 141 N.J. Eq. 481, 58 A.2d 86 (Ch. 1948) ; State ex rel. Clemens v. Wit-

thaus, 228 S.W.2d 4 (Mo. 1950) (court order).
73 Bednarik v. Bednarik, 18 N.J. Misc. 633, 16 A.2d 80 (Ch. 1940). Cf. Hawkins v. Kuhne,

153 App. Div. 216, 137 N.Y.S. 1090 (1912), aff'd, 208 N.Y. 555, 101 N.E. 1104 (1913) (illegal
photographing and measuring by police called an "assault").

74 Owens v. Henman, 1 W. & S. 548, 37 Am. Dec. 481 (Pa. 1841).
7 5 Lisowski v. Jaskiewicz, 76 Pa. D. & C. 79 (C.P. 1950) ; Christie v. Greenleaf, 78 Pa.

D. & C. 191 (C.P. 1951).
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something which would be offensive or objectionable to a reasonable man,
and that there is no tort when the landlord stops by on Sunday. morning to
ask for the rent.7"

It is clear also that the thing into which there is prying or intrusion
must be, and be entitled to be, private. The plaintiff has no right to com-
plain when his pre-trial testimony is recorded,77 or when the police, acting
within their powers, take his photograph, fingerprints or measurements, 78

or when there is inspection and public disclosure of corporate records
which he is required by law to keep and make available.79 On the public
street, or in any other public place, the plaintiff has no right to be alone,
and it is no invasion of his privacy to do no more than follow him about.8 0

Neither is it such an invasion to take his photograph in such a place,8s since

76 Horstman v. Newman, 291 S.W.2d 567 (Ky. 1956).
77 Gotthelf v. Hillcrest Lumber Co., 280 App. Div. 668, 116 N.YS.2d 873 (1952). -
7 8 Voelker v. Tyndall, 226 Ind. 43, 75 N.E.2d 548 (1947); McGovern v. Van Riper,

140 N.J. Eq. 341, 54 A.2d 469 (Ch. 1947), affirming 137 N.J. Eq. 548, 45 A.2d 842 (Ct.Err.
& App. 1946), which reversed 137 N.J. Eq. 24, 43 A.2d 514 (Ch. 1945) ; State ex rel. Mavity

v. Tyndall, 224 Ind. 364, 66 N.E.2d 755 (1946); Bartletta v. McFeeley, 107 N.J. Eq. 141,
152 At. 17 (Ch. 1930), aff'd, 109 N.J. Eq. 241, 156 At. 658 (Ct. Err. & App. 1931); Fernicola

v. Keenan, 136 N.J. Eq. 9, 39 A.2d 851 (Ch. 1944) ; Norman v. City of Las Vegas, 64 Nev. 38,
177 P.2d 442 (1947); Mabry v. Kettering, 89 Ark. 551, 117 S.V. 746 (1909), second appeal,
92 Ark. 81, 122 S.W. 115 (1909); Hodgeman v. Olson, 86 Wash. 615, 150 Pac. 1122 (1915);
cf. Sellers v. Henry, 329 S.W.2d 214 (Ky. 1959). As to the use made of police photographs, see
ixfra, text at notes 143-45.

In Anthony v. Anthony, 9 N.J. Super. 411, 74 A.2d 919 (Ch. 1950), a compulsory blood

test in a paternity suit was held to be justified, and not to invade any right of privacy.
Such cases, of course, usually turn on constitutional rights.
79 Bowles v. Misle, 64 F. Supp. 835 (D. Neb. 1946) ; United States v. Alabama Highway

Express Co., 46 F. Supp. 450 (D. Ala. 1942) ; Alabama State Federation of Labor v. McAdory,
246 Ala. 1, 18 So. 2d 810 (1944).

80 Chappell v. Stewart, 82 Md. 323, 33 AtI. 542 (1896). Cf. McKinzie v. Huckaby, 112 F.

Supp. 642 (W.D. Old. 1953), where the defendant, calling at the plaintiff's home, brought along

a policeman, who remained outside in the car.
In Schultz v. Frankfort Marine, Accident & Plate Glass Ins. Co., 151 Wis. 537, 139 N.W.

386 (1913), "rough shadowing" which was visible to onlookers, was held to be actionable
as slander.

81 Gill v. Hearst Pub. Co., 40 Cal. 2d 224, 253 P.2d 441 (1953) ; Berg v. Minneapolis Star

& Tribune Co., 79 F. Supp. 957 (D. Minn. 1948) (courtroom); Lyles v. State, 330 P-2d 734

(Old. Cr. 1958) (television in court). Cf. Gautier v. Pro-Football, Inc., 304 N.Y. 354, 107
N.E.2d 485 (1952); Sports & General Press Agency v. "Our Dogs" Pub. Co., [19161 2 K.B.

880; and cases cited infra, note 104. See Fitzpatrick, Unauthorized Photographs, 20 GEo. L.J.
134 (1932). In United States v. Gugel, 119 F. Supp. 897 (ED. Ky. 1954), the right to take such
pictures was said to be protected by the Constitution of the United States.

The same type of reasoning, that the record does not differ from a written report, was

applied to the recording of a private telephone conversation between plaintiff and defendant,
in Chaplin v. National Broadcasting Co., 15 F.R.D. 134 (S.D.N.Y. 1953).

As to publication, see infra, text at notes 102-08.
In Friedman v. Cincinnati Local Joint Executive Board, 6 Ohio Supp. 276, 20 Ohio Op. 473

(C.P. 1941), a labor union which had taken pictures of customers crossing a picket line was

enjoined from making use of them for purposes of retaliation.
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this amounts to nothing more than making a record, not differing essen-
tially from a full written description, of a public sight which any one present
would be free to see. On the other hand, when he is confined to a hospital
bed,8 and in all probability when he is merely in the seclusion of his home,
the making of a photograph without his consent is an invasion of a private
right, of which he is entitled to complain.

It appears obvious that the interest protected by this branch of the
tort is primarily a mental one. It has been useful chiefly to fill in the gaps
left by trespass, nuisance, the intentional infliction of mental distress, and
whatever remedies there may be for the invasion of constitutional rights.

II

PUBLIC DISCLOSURE OF PRIVATE FACTS

Because of its background of personal annoyance from the press, the
article of Warren and Brandeis was primarily concerned with the second
form of the tort, which consists of public disclosure of embarrassing pri-
vate facts about the plaintiff. Actually this was rather slow to appear in
the decisions. Although there were earlier instances,83 in which other ele-
ments were involved, its first real separate application was in a Kentucky
case84 in 1927, in which the defendant put up a notice in the window of his
garage announcing to the world that the defendant owed him money and
would not pay it. But the decision which has become the leading case,
largely because of its spectacular facts, is Melvin v. Reid,81 in California
in 1931. The plaintiff, whose original name was Gabrielle Darley, had been
a prostitute, and the defendant in a sensational murder trial. After her
acquittal she had abandoned her life of shame, become rehabilitated,
married a man named Melvin, and in a manner reminiscent of the plays
of Arthur Wing Pinero, had led a life of rectitude in respectable society,
among friends and associates who were unaware of her earlier career. Seven
years afterward the defendant made and exhibited a motion picture, called
"The Red Kimono," which enacted the true story, used the name of
Gabrielle Darley, and ruined her new life by revealing her past to the
world and her friends. Relying in part upon a vague constitutional provi-

8 2 Barber v. Time, Inc., 348 Mo. 1199, 159 S.W.2d 291 (1942). Cf. Clayman v. Bernstein,
38 Pa. D. & C. 543 (C.P. 1940) (picture of semi-conscious patient taken by physician).8 3 Douglas v. Stokes, 149 Ky. 506, 149 S.W. 849 (1912) (publication of picture by photog-
rapher, breach of implied contract); Thompson v. Adelberg & Berman, 181 Ky. 487, 205 S.W.
558 (1918) (publication of debt, libel); Feeney v. Young, 191 App. Div. 501, 181 N.Y.S. 481
(1920) (exhibition of pictures of caesarian operation, breach of trust and implied contract) ;
Peed v. Washington Times, 55 Wash. L. Rep. 182 (D.C. 1927) (publication of stolen picture).

8 4 Brents v. Morgan, 221 Ky. 765, 299 S.W. 967 (1927). "Dr. W. R. Morgan owes an
account here of $49.67. And if promises would pay an account this account would have been
settled long ago. This account will be advertised as long as it remains unpaid."

85 112 Cal. App. 285, 297 Pac. 91 (1931).
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sion that all men have the inalienable right of "pursuing and obtaining
happiness," which has since disappeared from the California, cases, the
court held that this was an actionable invasion of her right of privacy.

Other decisions have followed, involving the use of the plaintiff's name
in a radio dramatization of a robbery of which he was the victim,8" and
publicity given to his debts, 7 to medical pictures of his anatomy,8 and
to embarrassing details of a woman's masculine characteristics, her domi-
neering tendencies, her habits of profanity, and incidents of her personal
conduct toward her friends and neighbors. 9 Some limits, at least, of this
branch of the right of privacy appear to be fairly well marked out, as
follows:

First, the disclosure of the private facts must be a public disclosure,
and not a private one. There must be, in other words, publicity. It is an
invasion of the right to publish in a newspaper that the plaintiff does not
pay his debts,90 or to post a notice to that effect in a window on the public
street9' or cry it aloud in the highway;92 but, except for one decision of a
lower Georgia court which was reversed on other grounds,9 3 it has been
agreed that it is no invasion to communicate that fact to the plaintiff's
employer,94 or to any other individual, or even to a small group,95 unless

8 6 Mau v. Rio Grande Oil, Inc, 28 F. Supp. 845 (N.). Cal. 1939).
87 Trammell v. Citizens News Co., Inc., 285 Ky. 529, 148 S.W.2d 708 (1941) ; Biederman's

of Springfield, Inc. v. Wright, 322 S.W.2d 892 (Mo. 1959). Cf. Bennett v. Norban, 396 Pa. 94,
151 A.2d 476 (1959).

In Maysville Transit Co. v. Ort, 296 Ky. 524, 177 S.W.2d 369 (1944), it was held that
a corporation had no right of privacy, but that there could be recovery for disclosure of its
tax returns on the basis of violation of a statute.

88 Banks v. King Features Syndicate, 30 F. Supp. 352 (S.D.N.Y. 1939) (Oklahoma law;
newspaper publication of X-rays of woman's pelvic region); Griffin v. Medical Society, 11
I.Y.S.2d 109 (Sup. Ct. 1939) (publication in medical journal of pictures of plaintiff's de-
formed nose); Feeney v. Young, 191 App. Div. 501, 181 N.Y.S. 481 (1920) (public exhibition
of films of caesarian operation). Cf. Clayman v. Bernstein, 38 Pa. D. & C. 543 (C.P. 1940)
(doctor enjoined from using pictures of facial disfigurement taken while patient was semi-
conscious).

89 Cason v. Baskin, 155 Fla. 198, 20 So. 2d 243 (1945), second appeal, 159 Fla. 31, 30 So. 2d
635 (1947).

9 0 Trammell v. Citizens News Co., 285 Ky. 529, 148 S.W.2d 708 (1941). Cf. Thompson
v. Adelberg & Berman, Inc., 181 Ky. 487, 205 SW. 558 (1918).

9 1 Brents v. Morgan, 221 Ky. 765, 299 S.W. 967 (1927).
92Bennett v. Norban, 396 Pa. 94, 151 A.2d 476 (1959). Cf. Biederman's of Springfield,

Inc. v. Wright, 322 S.W.2d 892 (Mo. 1959) (public restaurant).
93 Gouldman-Taber Pontiac, Inc. v. Zerbst, 96 Ga. App. 48, 99 S.E.2d 475 (1957), reversed

in 213 Ga. 682, 100 S.E.2d 881 (1957), on the ground that the communication was privileged.
4 Patton v. Jacobs, 118 Ind. App. 358, 78 N.E.2d 789 (1948); Voneye v. Turner, 240

S.W.2d 588 (Ky. 1951); Lucas v. Moskins Stores, 262 S.W.2d 679 (Ky. 1953); Hawley v.
Professional Credit Bureau, Inc., 345 Mich. 500, 76 N.W.2d 835 (1956); Lewis v. Physicians &
Dentists Credit Bureau, 27 Wash. 2d 267, 177 P.2d 896 (1947). Cf. Davis. v. General Finance
& Thrift Corp., 80 Ga. App. 708, 57 SE.2d 225 (1950) (telegram to plaintiff); Perry v. Moskins
Stores, 249 S.W.2d 812 (Ky. 1952) (postcard to plaintiff).

95 Gregory v. Bryan-Hunt Co., 295 Ky. 345, 174 S.W.2d 510 (1943) (oral accusation of
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there is some breach of contract, trust or confidential relation which will
afford an independent basis for relief.98 Warren and Brandeis0 7 thought
that the publication would have to be written or printed unless special
damage could be shown; and there have been decisions 8 that the action
will not lie for oral publicity; but the growth of radio alone has been enough
to make this obsolete,9 and there now can be little doubt that writing is
not required.'

Second, the facts disclosed to the public must be private facts, and not
public ones. Certainly no one can complain when publicity is given to
information about him which he himself leaves open to the public eye, such
as the appearance of the house in which he lives, or to the business in
which he is engaged. Thus it has been held that a public school teacher has
no action for a compulsory disclosure of her war work and other outside
activities.' 0

Here two troublesome questions arise. One is whether any individual,
by appearing upon the public highway, or in any other public place, makes
his appearance public, so that any one may take and publish a picture of
him as he is at the time. What if an utterly obscure citizen, reeling along
drunk on the main street, is snapped by an enterprising reporter, and the
picture given to the world? Is his privacy invaded? The cases have been
much involved with the privilege of reporting news and other matters of
public interest,0 2 and for that reason cannot be regarded as very con-
clusive; but the answer appears to be that it is not. The decisions indicate
that anything visible in a public place may be recorded and given circula-
tion by means of a photograph, to the same extent as by a written descrip-

theft). On the other hand, in Kerby v. Hal Roach Studios, 53 Cal.App. 2d 207, 127 P.2d $77
(1942), the distribution of a letter to a thousand persons was held, without discussion, to make
it public.

96 Berry v. Moench, 8 Utah 2d 191, 331 P.2d 814 (1958) ; cf. Simonsen v. Swenson, 104
Neb. 224, 177 N.W. 831 (1920) ; and see Note, 43 Mum. L. Rav. 943 (1959).

97Warren and Brandeis, The Right to Privacy, 4 HARv. L. REv. 193, 217 (1890).
9 8 Martin v. FIY. Theatre Co., 10 Ohio Op. 338 (Ohio C.P. 1938); Gregory v. Bryan-

Hunt Co., 295 Ky. 345, 174 S.W.2d 510 (1943); Pangallo v. Murphy, 243 S.W.2d 496 (Ky.
1951); Lewis v. Physicians & Dentists Credit Bureau, 27 Wash. 2d 267, 177 P.2d 896 (1947).

9 9 Mau v. Rio Grande Oil, Inc., 28 F. Supp. 845 (N.D. Cal. 1939) (radio); Strickler v.
National Broadcasting Co., 167 F. Supp. 68 (S.D. Cal. 1958) (television); Binns v. Vitagraph
Co. of America, 210 N.Y. 51, 103 N.E. 1108 (1913) (motion picture); Donohue v. Warner
Bros. Pictures, 194 F.2d 6 (10th Cir. 1952) (same) ; Ettore v. Philco Television Broadcasting
Co., 229 F.2d 481 (3d Cir. 1956) (motion picture film on television).

100 Bennett v. Norban, 396 Pa. 94, 151 A.2d 476 (1959) ; Biederman's of Springfield, Inc.
v. Wright, 322 S.W.2d 892 (Mo. 1959) ; Linehan v. Linehan, 134 Cal. App. 2d 250, 285 P.2d
326 (1955).

101 Reed v. Orleans Parish Schoolboard, 21 So. 2d 895 (La. App. 1945). Compare the cases
of disclosure of corporate records, supra note 79.

1 02 See infra. text at notes 218-63.
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tion,10 3 since this amounts to nothing more than giving publicity to what is
already public and what any one present would be free to see.'0 Outstand-
ing is the California case'0 in which the plaintiff, photographed while
embracing his wife in the market place, was held to have no action when
the picture was published. It has been contended' 6 that when an indi-
vidual is thus singled out from the public scene, and undue attention is
focused upon him, there is an invasion of his private rights; and there is
one New York decision to that effect.'0" It was, however, later explained
upon the basis of the introduction of an element of fiction into the accom-
panying narrative.'0

On the other hand, it seems clear that when a picture is taken sur-
repetitiously, or over the plaintiff's objection, in a private place,10 9 or one
already made is stolen,"' or obtained by bribery or other inducement of
breach of trust,"' the plaintiff's appearance which is thus made public is
at the time still a private thing, and there is an invasion of a private right,
for which an action will lie.

The other question is as to the effect of the fact that the matter made
public is already one of public record. If the record is a confidential one,

. 103 In Chaplin v. National Broadcasting Co., 15 F.R.D. 134 (S.D.N.Y. 1953), the same

reasoning was applied to the broadcast of a recorded private telephone conversation between
plaintiff and defendant. The case looks wrong, since one element, the sound of Chaplin's voice,
was not then public, and was expected to be private to the recipient.

104 Sports & General Press Agency v. "Our Dogs" Pub. Co., E1916] 2 K.B. 880; Humiston

v. Universal Film Mfg. Co., 189 App. Div. 467, 178 N.Y.S. 752 (1919) ; Merle v. Sociological
Research Film Corp., 166 App. Div. 376, 152 N.Y.S. 829 (1915); Berg v. Minneapolis Star
& Tribune Co., 79 F. Supp. 957 (D. Minn. 1948) (courtroom); Lyles v. State, 330 P.2d 734
(Old. Cr. 1958) (television in courtroom). Cf. Gautier v. Pro-Football, Inc., 304 N.Y. 354,
107 N.E.2d 485 (1952) (football game) ; Jacova v. Southern Radio & Television Co., 83 So. 2d
34 (Fla. 1955) (cigar store raid).

It may be suggested, however, that a man may still be private in a public place. Suppose
that a citizen responds to a call of nature in the bushes in a public park?

105 Gill v. Hearst Pub. Co., 40 Cal. 2d 224, 253 P.2d 441 (1953).
106 Note, 44 VA. L. Rv. 1303 (1958).
107 Blumenthal v. Picture Classics, 235 App. Div. 570, 257 N.Y.S. 800 (1932), aff'd, 261

N.Y. 504, 185 N.E. 713 (1933).
10 8 In Sarat Lahiri v. Daily Mirror, 162 Misc. 776, 295 N.Y.S. 382 (Sup. Ct. 1937).
109 Barber v. Time, Inc., 348 Mo. 1199, 159 S.W.2d 291 (1942) (hospital bed). Cf. Clay-

man v. Bernstein, 38 Pa. D. & C. 543 (C.P. 1940) (picture of semi-conscious patient taken by
physician).

11o Peed v. Washington Times, 55 Wash. L. Rep. 182 (D.C. 1927).
In Metter v. Los Angeles Examiner, 35 Cal. App. 2d 304, 95 P.2d 491 (1939), the news-

paper appears to have gotten away with a great deal. After plaintiff's wife had committed
suicide, the screen of his kitchen window was forced open, and a photograph of his wife dis-
appeared from his table. The same day the same photograph appeared in the paper. The court
considered that there was no evidence that the defendant had stolen it. The actual decision

can be justified, however, on the ground that the woman was dead. See infra, text at note 205.
111 Bazemore v. Savannah Hospital, 171 Ga. 257, 155 S.E. 194 (1930) (picture of deformed

child born to plaintiff, obtained from hospital attendants). Cf. Douglas v. Stokes, 149 Ky. 506,
149 S.W. 849 (1912) (breach of implied contract by photographer).
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not open to public inspection, as in the case of income tax returns," 2 it is
not public, and there can be no doubt that there is an invasion of privacy.
But it has been held that no one is entitled to complain when there is pub-
lication of his recorded date of birth or his marriage,' or his military
service record;"1 4 and the same must certainly be true of his admission to
the bar or to the practice of medicine, or the fact that he is driving a taxi-
cab. The difficult question is as to the effect of lapse of time, and the extent
to which forgotten records, as for example of a criminal conviction, may
be dredged up in after years and given more general publicity. As in the
case of news,"' with which the problem may be inextricably interwoven,
it has been held that the memory of the events covered by the record, such
as a criminal trial," 6 can be revived as still a matter of legitimate public
interest. But there is the leading case of Melyvin v. Reid,"' which held
that the unnecessary use of the plaintiff's name, and the revelation of her
history to new friends and associates, introduced an element which was in
itself a transgression of her right of privacy. The answer may be that the
existence of a public record is a factor of a good deal of importance, which
will normally prevent the matter from being private, but that under some
special circumstances it is not necessarily conclusive.

Third, the matter made public must be one which would be offensive
and objectionable to a reasonable man of ordinary sensibilities." 8 All of
us, to some extent, lead lives exposed to the public gaze or to public inquiry,
and complete privacy does not exist in this world except for the eremite in
the desert. Any one who is not a hermit must expect the more or less casual

112 Cf. Maysville Transit Co. v. Ort, 296 Ky. 524, 177 S.W.2d 369 (1944); Munzer v.
Blaisdell, 183 Misc. 773, 49 N.Y.S.2d 915 (Sup. Ct. 1944), aff'd, 269 App. Div. 970, 58 N.Y.S.2d
360 (1945) (records of mental institution); Sellers v. Henry, 329 S.W.2d 214 (Ky. 1959)
(police photograph; liability dependent upon use).

113 Meetze v. Associated Press, 230 S.C. 330, 95 S.E.2d 606 (1956).
114 Stryker v. Republic Pictures Corp., 108 Cal. App. 2d 191, 238 P.2d 670 (1951) ; Con-

tinental Optical Co. v. Reed, 119 Ind. App. 643, 86 N.E.2d 306 (1949).
In Thompson v. Curtis Pub. Co., 193 F.2d 953 (3d Cir. 1952), a patent obtained by the

plaintiff was held to be a public matter, "as fully as a play, a book, or a song."
115 See infra, text at notes 285-88.
116 Bernstein v. National Broadcasing Co., 129 F. Supp. 817 (D.D.C. 1955), aff'd, 232 F.2d

369 (D.C. Cir. 1956) (murder trial used in broadcast); Smith v. National Broadcasting Co.,
138 Cal. App. 2d 807, 292 P.2d 600 (1956) (false report to police of escape of black panther).
In both cases the name of the plaintiff was not used.

117 112 Cal. App. 285, 297 Pac. 91 (1931) (see supra, text at note 85). Accord, Mau v.
Rio Grande Oil, Inc., 28 F. Supp. 845 (N.D. Cal. 1939) ; and see cases cited in the preceding
note. The Melvin and Mau cases were explained on the basis of the use of the name in the
Smith case.

118 Reed v. Real Detective Pub. Co., 63 Ariz. 294, 162 P.2d 133 (1945) ; Davis. v. General
Finance & Thrift Corp., 80 Ga. App. 708, 57 S.E.2d 225 (1950); Gill v. Hearst Pub. Co.
40 Cal. 2d 224, 253 P.2d 441 (1953); Samuel v. Curtis Pub. Co., 122 F. Supp. 327 (N.D. Cal.
1954).
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observation of his neighbors and the passing public as to what he is and
does, and some reporting of his daily activities. The ordinary reasonable
man does not take offense at mention in a newspaper of the fact that he has
returned from a visit, or gone camping in the woods, or that he has given
a party at his house for his friends; and very probably Mr. Warren would
never have had any action for the reports of his daughter's wedding. The
law of privacy is not intended for the protection of any shrinking soul who
is abnormally sensitive about such publicity.- 9 It is quite a different matter
when the details of sexual relations are spread before the public gaze,2lm or
there is highly personal portrayal of his intimate private characteristics
or conduct.L 2

Here the outstanding case is Sidis v. F-R Publishing Corporation."-"
The plaintiff, William James Sidis, had been an infant prodigy, who had
graduated from Harvard at sixteen, and at the age of eleven had lectured
to eminent mathematicians on the fourth dimension. When he arrived
at adolescence he underwent some unusual psychological change, which
brought about a complete revulsion toward mathematics, and toward the
publicity he had received. He disappeared, led an obscure life as a book-
keeper, and occupied himself in collecting street car transfers, and studying
the lore of the Okamakammessett Indians. The New Yorker magazine
sought him out, and published a not unsympathetic account of his career,
revealing his present whereabouts and activities. The effect upon Sidis
was devastating, and the article unquestionably contributed to his early
death. The case involved the privilege of reporting on matters of public
interest;"' but the decision that there was no cause of action rested upon
the ground that there was nothing in the article which would be objec-
tionable to any normal person. When this case is compared with Melvin v.
Reid,12 with its revelation of the past of a prostitute and a murder defend-
ant, what emerges is something in the nature of a "mores" test," by which
there will be liability only for publicity given to those things which the
customs and ordinary views of the community will not tolerate.

119 Meetze v. Associated Press, 230 S.C. 330, 95 S.E.2d 606 (1956) (report of birth of child
to girl twelve years old).

120 Garner v. Triangle Publications, 97 F. Supp. 546 (S.D.N.Y. 1951). Cf. Myers v. U.S.
Camera Pub. Corp., 9 Misc. 2d 765, 167 N.Y.S.2d 771 (N.Y. City Ct. 1957) (nude full body
photograph of model); Feeney v. Young, 191 App. Div. 501, 181 N.Y.S. 481 (1920) (exhibi-
tion of film of caesarian operation); Banks v. King Features Syndicate, 30 F. Supp. 352
(S.D.N.Y. 1939) (X-rays of woman's pelvic region).

1='Cason v. Baskin, 155 Fla. 198, 20 So.2d 243 (1944), second apPeal, 159 Fla. 31,
30 So. 2d 635 (1947). Cf. Stryker v. Republic Pictures Corp., 108 Cal. App. 2d 191, 238 P.2d
670 (1951).

1= 113 F.2d 806 (2d Cir. 1940), affirming 34 F. Supp. 19 (S.D.N.Y. 1938).
123 See infra, text at notes 218-63.
VASee supra, text at note 85.
1, Suggested by the lower court in Sidis v. F-R Pub. Corp, 34 F. Supp. 19 (S.D.N.Y.

1938).
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This branch of the tort is evidently something quite distinct from
intrusion. The interest protected is that of reputation, with the same over-
tones of mental distress that are present in libel and slander. It is in reality
an extension of defamation, into the field of publications that do not fall
within the narrow limits of the old torts, with the elimination of the defense
of truth.2 ' As such, it has no doubt gone far to remedy the deficiencies of
the defamation actions, hampered as they are by technical rules inherited
from ancient and long forgotten jurisdictional conflicts, and to provide a
remedy for a few real and serious wrongs that were not previously
actionable.

III

FALSE LIGHT IN THE PUBLIC EYE

The third form of invasion of privacy, which 'Warren and Brandeis
again do not appear to have had in mind at all, consists of publicity that
places the plaintiff in a false light in the public eye. It seems to have made
its first appearance in 1816, when Lord Byron succeeded in enjoining the
circulation of a spurious and inferior poem attributed to his pen.127 The
principle frequently, over a good many years, has made a rather nebulous
appearance in a line of decisions2 in which falsity or fiction has been
held to defeat the privilege of reporting news and other matters of public
interest, or of giving further publicity to already public figures. It is only
in late years that it has begun to receive any independent recognition
of its own.

One form in which it occasionally appears, as in Byron's case, is that of
publicity falsely attributing to the plaintiff some opinion or utterance.129

A good illustration of this might be the fictitious testimonial used in
advertising,130 or the Oregon case13' in which the name of the plaintiff
was signed to a telegram to the governor urging political action which it
would have been illegal for him, as a state employee, to advocate. More
typical are spurious books and articles, or ideas expressed in them, which

126 See infra, text at note 290.
127 Lord Byron v. Johnston, 2 Mer. 29, 35 Eng. Rep. 851 (1816).
128 See infra, text at notes 260-63, 271-73.
129 See Wigmore, The Right Against False Attribution of Belief or Utterance, 4 Ky. L.J.

No. 8, p.3 (1916).
130 Cf. Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S.E. 68 (1905); Manger

v. Kree Institute of Electrolysis, 233 F.2d 5 (2d Cir. 1956); Fo.ter-Milburn Co. v. Chinn,
134 Ky. 424, 120 S.W. 364 (1909); Fairfield v. American Photocopy Equipment Co., 138 Cal.
App. 2d 82, 291 P.2d 194 (1955).

131 Hinish v. Meier & Frank Co., 166 Ore. 482, 113 P.2d 438 (1941). Accord, Schwartz
v. Edrington, 133 La. 235, 62 So. 660 (1913) (continued circulation of petition after plaintiff
had withdrawn his signature).
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purport to emanate from the plaintiff.1 32 In the same category are the

unauthorized use of his name as a candidate for office, 13 3 or to advertise
for witnesses of an accident,134 or the entry of an actor, with6ut his con-
sent, in a popularity contest of an embarrassing kind.'3 5

Another form in which this branch of the tort frequently has made its
appearance is the use of the plaintiff's picture to illustrate a book or an
article with which he has no reasonable connection. As remains to be
seen,136 public interest may justify a use for appropriate and pertinent
illustration. But when the face of some quite innocent and unrelated
citizen is employed to ornament an article on the cheating propensities of
taxi drivers,137 the negligence of children, 38 profane love, 39 "man hungry"
women,140 juvenile delinquents,' 4 ' or the peddling of narcotics, 42 there is
an obvious innuendo that the article applies to him, which places him in a
false light before the public, and is actionable.

Still another form in which the tort occurs isthe inclusion of the plain-
tiff's name, photograph and fingerprints in a public "rogues' gallery" of
convicted criminals, when he has not in fact been convicted of any crime.143

Although the police are clearly privileged to make such a record in the first
instance, and to use it for any legitimate purpose pending trial,' or even

132D'Altomonte v. New York Herald Co., 154 App. Div. 453, 139 N.Y.S. 200 (1913),

modified, however, as not within the New York statute, in 208 N.Y. 596, 102 N.E. 1101 (1913)

(authorship of absurd travel story); Hogan v. A. S. Barnes & Co., 114 U.S.P.Q. 314 (Pa.

C.P. 1957) (book on golf purporting to give information from plaintiff about his game).
133 State ex rel. La Follette v. Hinkle, 131 Wash. 86, 229 Pac. 317 (1924).
134 Hamilton v. Lumbermen's Mutual Cas. Co., 82 So. 2d 61 (La. App. 1955).
13 5 Marks v. Jaffa, 6 Misc. 290, 26 N.Y.S. 908 (Super. Ct. N.Y. City 1893).
136 Infra, text at notes 258-59.
13 7 Peay v. Curtis Pub. Co., 78 F. Supp. 305 (D.D.C. 1948).
133Leverton v. Curtis Pub. Co, 192 F.2d 974 (3d Cir. 1951).
139 Gill v. Curtis Pub. Co., 38 Cal. 2d 273, 239 P.2d 630 (1952).
140 Martin v. Johnson Pub. Co., 157 N.Y.S.2d 409 (Sup. Ct. 1956). Accord, Semler v.

Ultem Publications, 170 Misc. 551, 9 N.Y.S.2d 319 (N.Y. City Ct. 1938) (pictures of model in

sensational sex magazine); Russell v. Marboro Books, 18 Misc. 2d 166, 183 N.Y.S.2d 8 (Sup.

Ct. 1959) (picture of model used in bawdy advertisement for bed sheets)..
141 Metzger v. Dell Pub. Co., 207 Misc. 182, 136 N.Y.S.2d 888 (Sup. Ct. 1955).

More doubtful is Callas v. Whisper, Inc., 198 Misc. 829 (1950), affirmed, 278 App. Div.

974, 105 N.YS.2d 1001 (1951), where the picture of a minor, obtained by fraudulent repre-

sentations, was used as background in a night club, with the innuendo that she was in a dis-

reputable place. It was held that she had no cause of action. The facts, however, are by no

means entirely clear from the summary of the pleading.
142 Thompson v. Close-Up, Inc., 277 App. Div. 848, 98 N.Y.S.2d 300 (1950).

14 3 Itzkovitch v. Whitaker, 115 La. 479, 39 So. 499 (1950); and see Downs v. Swann,

111 Md. 53, 73 AUt. 653 (1909); State ex rel. Mavity v. Tyndall, 224 Ind. 364, 66 N.E.2d 755

(1946); Norman v. City of Las Vegas, 64 Nev. 38, 177 P.2d 442 (1947). Cf. Vanderbilt v.

Mitchell, 72 NJ. Eq. 910, 67 At. 97 (Ct. Err. & App. 1907) (birth certificate naming plaintiff

as father of child).
l4 4 Mabry v. Kettering, 89 Ark. 551, 117 S.W. 746 (1909), second appeal, 92 Ark. 81,

122 S.W. 115 (1909); State ex rl.'Mavity v. Tyndall, 224 Ind. 364, 66 N.E.2d 755 (1946);
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after conviction,'45 the element of false publicity in the inclusion among
the convicted goes beyond the privilege.

The false light need not necessarily be a defamatory one, although it
very often is, 46 and a defamation action will also lie. It seems clear,
however, that it must be something that would be objectionable to the
ordinary reasonable man under the circumstances, and that, as in the case
of disclosure, 47 the hypersensitive individual will not be protected. 48

Thus minor and unimportant errors in an otherwise accurate biography,
as to dates and place, and incidents of no significance, do not entitle the
subject of the book to recover, 149 nor does the erroneous description of
the plaintiff as a cigarette girl when an inquiring photographer interviews
her on the street.150 Again, in all probability, something of a "mores" test
must be applied.

The false light cases obviously differ from those of intrusion, or dis-
closure of private facts. The interest protected is clearly that of reputa-
tion, with the same overtones of mental distress as in defamation. There is
a resemblance to disclosure; but the two differ in that. one involves truth
and the other lies, one private or secret facts and the other invention.
Both require publicity. There has been a good deal of overlapping of
defamation in the false light cases, and apparently either action, or both,
will very often lie. The privacy cases do go considerably beyond the

Norman v. City of Las Vegas, 64 Nev. 38, 177 P.2d 442 (1947); Bartletta v. McFeeley, 107
NJ. Eq. 141, 152 Atl. 17 (Ch. 1930), affirmed, 109 NJ. Eq. 241, 156 Ad. 658 (Ct. Err. & App.
1931); McGovern v. Van Riper, 140 NJ. Eq. 341, 54 A.2d 469 (Ch. 1947); Downs v. Swann,
111 Md. 53, 73 At. 653 (1909).

14 5 Hodgeman v. Olsen, 86 Wash. 615, 150 Pac. 1122 (1915) (convict); Fernicola v. Kee-

nan, 136 N.J. Eq. 9, 39 A.2d 851 (Ch. 1944).
146 Cf. Bennett v. Norban, 396 Pa. 94, 151 A.2d 476 (1959) (accusation of theft upon the

street) ; Linehan v. Linehan, 134 Cal. App. 2d 250, 285 P.2d 326 (1955) (public accusation that
plaintiff was not the lawful wife of defendant's ex-husband); D'Altomonte v. New York
Herald, 154 App. Div. 453, 139 N.Y.S. 200 (1913), modified, 208 N.Y. 596, 102 N.E. 1101
(1913) (imputing authorship of absurd travel story) ; Peay v. Curtis Pub. Co., 78 F. Supp. 305
(D.D.C. 1948) (imputing cheating practices to taxi driver); Martin v. Johnson Pub. Co.,
157 N.Y.S.2d 409 (Sup. Ct. 1956) (use of picture with article on "man hungry" women);
Russell v. Marlboro Books, 18 Misc. 2d 166, 183 N.Y.S.2d 8 (Sup. Ct. 1959) (picture used in
bawdy advertisement).

147 See supra, text at notes 118-25.
14 8 In Strickler v. National Broadcasting Co., 167 F. Supp. 68 (S.D. Cal. 1958), it was left

to the jury to decide whether fictitious details of plaintiff's conduct in an airplane crisis, as
portrayed in a broadcast, would be objectionable to a reasonable man.

149 Koussevitzky v. Allen, Towne & Heath, 188 Misc. 479, 68 N.Y.S.2d 779 (Sup. Ct.),.
af'd, 272 App. Div. 759, 69 N.Y.S.2d 432 (1947).

1 5 0 Middleton v. News Syndicate Co., 162 Misc. 516, 295 N.Y.S. 120 (Sup. Ct. 1937).

It would appear, however, that this was carried entirely too far in Jones v. Herald Post
Co., 230 Ky. 227, 18 S.W.2d 972 (1929). There was a newspaper report of the murder of
plaintiff's husband in her presence, and false and sensational statements were attributed to her,.
that she had fought with the criminals, and would have killed them if she could.

[Vol. 48:383 -

HeinOnline -- 48 Cal. L. Rev. 400 1960



PRIVACY

narrow limits of defamation, and no doubt have succeeded in affording a
needed remedy in a good many instances not covered by the other tort.

It is here, however, that one disposed to alarm might express the
greatest concern over where privacy may be going. The question may well
be raised, and apparently still is unanswered, whether this branch of the
tort is not capable of swallowing up and engulfing the whole law of public
defamation; and whether there is any false libel printed, for example, in a
newspaper, which cannot be redressed upon the alternative ground. If
that turns out to be the case, it may well be asked, what of the numerous
restrictions and limitations which have hedged defamation about for many
years, in the interest of freedom of the press and the discouragement of
trivial and extortionate claims? Are they of so little consequence that they
may be circumvented in so casual and cavalier a fashion?

IV

APROPPIATION

There is little indication that Warren and Brandeis intended to direct
their article at the fourth branch of the tort, the exploitation of attributes
of the plaintiff's identity. The first decision15' had relied upon breach of an
implied contract, where a photographer who had taken the plaintiff's pic-
ture proceeded to put it on sale; and this is still one basis upon which
liability continues to be found.'52 By reason of its early appearance in the
Roberson case,' 53 and the resulting New York statute,'54 this form of
invasion has bulked rather large in the law of privacy. It consists of the
appropriation, for the defendant's benefit or advantage, of the plaintiff's
name or likeness.1" Thus in New York, as well as in many other states,
there are a great many decisions in which the plaintiff has recovered when
his name 56 or picture, 57 or other likeness, 5 has been used without his

151 Pollard v. Photographic Co., 40 Ch. D. 345 (1888).
152 Holmes v. Underwood & Underwood, 225 App. Div. 360, 233 N.YS. 153 (1929);

Klug v. Sheriffs, 129 Wis. 468, 109 N.V. 656 (1906) ; Fitzsimmons v. Olinger Mortuary Ass'n,
91 Colo. 544, 17 P.2d 535 (1932); McCreery v. Miller's Grocerteria Co., 99 Colo. 499, 64 P.2d
803 (1936) ; Bennett v. Gusdorf, 101 Mont. 39, 53 P.2d 91 (1935).

153 Supra, text at note 12.
154 Supra, note 14.
155 It is not impossible that there might be appropriation of the plaintiff's identity, as by

impersonation, without the use of either his name or his likeness, and that this would be an
invasion of his right of privacy. No such case appears to have arisen.

156 Mackenzie v. Soden Mineral Springs Co., 27 Abb. N. Cas. 402, 18 N.Y.S. 240 (Sup. CL
1891); Eliot v. Jones, 66 Misc. 95, 120 N.Y.S. 989 (Sup. Ct. 1910), aff'd, 140 App. Div. 911,
125 N.Y.S. 1119 (1910); Thompson v. Tillford, 152 App. Div. 928, 137 N.Y.S. 523 (1912);
Brociner v. Radio Wire Television, Inc., 15 Misc. 2d 843, 183 N.Y.S.2d 743 (Sup. Ct. 1959)
(use in union drive for membership held advertising); Birmingham Broadcasting Co. v. Bell,

259 Ala. 656, 68 So. 2d 314 (1953), later appeal, 266 Ala. 266, 96 So. 2d 263 (1957) ; Kerby v.
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consent to advertise the defendant's product, or to accompany an article
sold," 9 to add luster to the name of a corporation,' or for other business
purposes.' 6 The statute in New York," 2 and the others patterned after

Hal Roach Studios, 53 Cal. App. 2d 207, 127 P.2d 577 (1942) ; Fairfield v. American Photo-
copy Equipment Co., 138 Cal. App. 2d 82, 291 P.2d 194 (1955).

In the cases cited in the next note, the plaintiff's name accompanied the picture.
157 Fisher v. Murray M. Rosenberg, Inc., 175 Misc. 370, 23 N.Y.S.2d 677 (Sup. Ct. 1940);

Russell v. Marboro Books, 18 Misc. 2d 166, 183 N.Y.S.2d 8 (Sup. Ct. 1959) ; Flores v. Mosler

Safe Co., 7 N.Y.2d 276, 164 N.E.2d 853 (1959), affirming 7 App. Div.2d 226, 182 N.Y.S.2d
126 (1959) ; Korn v. Rennison, 156 A.2d 476 (Conn. Super. 1959) ; Pavesich v. New England

Life Ins. Co., 122 Ga. 190, 50 S.E. 68 (1905); Colgate-Palmolive Co. v. Tullos, 219 F.2d 617
(5th Cir. 1955) (Georgia law) ; Eick v. Perk Dog Food Co., 347 Ill. App. 293, 106 N.E.2d 742

(1952); Continental Optical Co. v. Reed, 119 Ind. App. 643, 86 N.E.2d 306 (1949); Kunz v.
Allen, 102 Kan. 883, 172 Pac. 532 (1918) ; Foster-Milburn Co. v. Chinn, 134 Ky. 424, 120 S.W.
364 (1909) ; Pallas v. Crowley, Milner & Co., 322 Mich. 411, 33 N.W.2d 911 (1948) ; Munden

v. Harris, 153 Mo. App. 652, 134 S.W. 1076 (1911) ; Flake v. Greensboro News Co., 212 N.C.
780, 195 S.E. 55 (1938).

158 Young v. Greneker Studios, 175 Misc. 1027, 26 N.Y.S.2d 357 (Sup. Ct. 1941) (mani-

kin). In Freed v. Loew's, Inc., 175 Misc. 616, 24 N.Y.S.2d 679 (Sup. Ct. 1940), an artist used

the plaintiff's figure as a base, but improved it, and it was held not to be a "portrait or picture"
within the New York statute. But in Loftus v. Greenwich Lithographing Co., 192 App. Div.
251, 182 N.Y.S. 428 (1920), the artist used the plaintiff's picture in designing a poster, but

made some changes, and the result was held not to fall within the statute. The difference be-
tween the two cases may have been one of the extent of the resemblance.

159 Neyland v. Home Pattern Co., 65 F.2d 363 (2d Cir. 1933) (patterns); Lane v. F. W.
Woolworth Co., 171 Misc. 66, 11 N.Y.S.2d 199 (Sup. Ct. 1939), aff'd, 256 App. Div. 1065, 12

N.Y.S.2d 352 (1939) (lockets); McNulty v. Press Pub. Co., 136 Misc. 833, 241 N.Y.S. 29
(Sup. Ct. 1930) (cartoon containing photograph) ; Jansen v. Hilo Packing Co., 202 Misc. 900,
118 N.Y.S.2d 162 (Sup. Ct. 1952), aff'd, 282 App. Div. 935, 125 N.Y.S2d 648 (1952) (popcorn);
Miller v. Madison Square Garden Corp., 176 Misc. 714, 28 N.Y.S.2d 811 (Sup. Ct. 1941)

(booklet sold at bicycle races).
Also, of course, when there is an unauthorized sale of the picture itself. Kunz v. Boselman,

131 App. Div. 288, 115 N.Y.S. 650 (1909); Wyatt v. James McCreery Co., 126 App. Div. 650,
111 N.Y.S. 86 (1908); Holmes v. Underwood & Underwood, 225 App. Div. 360, 233 N.Y.S. 153
(1929).

1 60 Von Thodorovich v. Franz Josef Beneficial Ass'n, 154 Fed. 911 (E.D. Pa. 1907) ; Edison

v. Edison Polyform Mfg. Co., 73 NJ. Eq. 136, 67 At]. 39i (Ch. 1907). Cf. U.S. Life Ins. Co.

v. Hamilton, 238 S.W.2d 289 (Tex. Civ. App. 1951), where the use of an employee's name on

company letterhead after termination of his employment was said not to invade his right of
privacy (not recognized in Texas), but was held to be actionable anyway.

161 Hogan v. A. S, Barnes Co., 114 U.S.P.Q. 314 (1957) (book); Binns v. Vitagraph Co.
of America, 210 N.Y. 51, 103 N.E. 1108 (1913) (motion picture); Redmond v. Columbia Pic-
tures Corp., 277 N.Y. 707, 14 N.E.2d 636 (1938), affirming 253 App. Div. 708, 1 N.Y.S.2d 643
(same) ; Stryker v. Republic Pictures Corp., 108 Cal. App. 2d 191, 238 P.2d 670 (1951) (same) ;

Ettore v. Philco Television Broadcasting Co., 229 F.2d 481 (3d Cir. 1956) (motion picture
exhibited on television); Almind v. Sea Beach Co., 78 Misc. 445, 139 N.Y.S. 559 (Sup. Ct.

1912), aff'd, 157 App. Div. 927, 142 N.Y.S. 1106 (1913) (picture of plaintiff entering or leav-
ing street car used to teach other passengers how to do it).

In Donahue v. Warner Bros. Pictures, 194 F.2d 6 (10th Cir. 1952), it was held that a

motion picture, based upon the life of a deceased celebrity but partly fictional, and using his

name, came within the Utah statute. But in Donahue v. Warner Bros. Pictures Distributing

Corp., 2 Utah 2d 256, 272 P.2d 177 (1954), the state court rejected this decision, and indicated
that the statute was to be limited to the use of name or likeness in advertising, or the sale of
41some collateral commodity." The effect of this is to nullify the federal decision.
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it" are limited by their terms to use for advertising or for "purposes of
trade," and for that reason must be somewhat more narrow in their scope
than the common law of the other states; 164 but in general, there has been
no significant difference in their application in the field that they cover.

It is the plaintiff's name as a symbol of his identity that is involved
here, and not his name as a mere name. There is, as a good many thousand
John Smiths can bear witness, no such thing as an exclusive right to the
use of any name. Unless there is some tortious use made of it, any one can
be given or assume any name he likes.'65 The Kabotznicks may call them-
selves Cabots, and the Lovelskis become Lowells, and the ancient proper
Bostonian houses can do nothing about it but grieve. Any one may call
himself Dwight D. Eisenhower, Henry Ford, Nelson Rockefeller, Eleanor
Roosevelt, or Willie Mays, without any liability whatever. It is when he
makes use of the name to pirate the plaintiff's identity for some advantage
of his own, as by impersonation to obtain credit or secret information, 16

or by posing as the plaintiff's wife,167 or providing a father for a child
on a birth certificate,"'s that he becomes liable. It is in this sense that
"appropriation" must be understood.

On this basis, the question before the courts has been first of all
whether there has been appropriation of an aspect of the plaintiff's identity.
It is not enough that a name which is the same as his is used in a novel,"e
a comic strip, 7 or the title of a corporation,' 7 ' unless the context or the

163 In Oklahoma, Utah and Virginia. See supra notes 52-54.
6 4 See, as illustrations of possible differences: Cardy v. Maxwell, 9 Misc. 2d 329, 169

N.Y.S.2d 547 (Sup. Ct. 1957) (use of name and publicity to extort money not a commercial
use within the statute); Hamilton v. Lumbermen's Mutual Cas. Co., 82 So. 2d 61 (La. App.
1955) (advertising in name of plaintiff for witnesses of accident) ; State ex rel. La Follette
v. Hinkle, 131 Wash. 86, 229 Pac. 317 (1924) (use of name as candidate for office by political
party). See also the cases cited infra, notes 167 and 168.

165 Du Boulay v. Du Boulay, L.R. 2 P.C. 430 (1869) ; Cowley v. Cowley, [1901] A.C.
450; Brown Chemical Co. v. Meyer, 139 US. 540 (1891) ; Smith v. United States Casualty Co.,
197 N.Y. 420, 90 N.E. 947 (1910); Baumann v. Baumann, 250 N.Y. 382, 165 N.E. 819 (1929);
Bartholomew v. Workman, 197 Okla. 267, 169 P.2d 1012 (1946).

166 "While I know of no instance, it can safely be assumed that should A, by the use of

B's name, together with other characteristics of B, successfully impersonate B, and thereby
obtain valuable recognition or benefits from a third person, a suit by B against A could be
maintained." Green, The Right of Privacy, 27 ILT. L. REv. 237, 243-44 (1932).

Three years after these words were published, recovery was allowed in such a case. Good-
year Tire & Rubber Co. v. Vandergriff, 52 Ga. App. 662, 184 S.E. 452 (1936), in which defend-
ant, impersonating plaintiff's agent, obtained confidential information from dealers about tire
prices.

167 Burns v. Stevens, 236 Mich. 443, 210 N.W. 482 (1926). Contra, Baumann v. Baumann,
250 N.Y. 382, 165 N.E. 819 (1929); but cf. Niver v. Niver, 200 Misc. 993, 111 N.Y.S.2d 889
(Sup. Ct. 1951).

168 Vanderbilt v. Mitchell, 72 N.J. Eq. 910, 67 Ati. 97 (Ct. Err. & App. 1907).
169 Swacker v. Wright, 154 Misc. 822, 277 N.Y.S. 296 (Sup. Ct. 1935) ; People v. Charles

Scribners Sons, 205 Misc. 818, 130 N.Y.S.2d 514 (N.Y. City Magis. Ct. 1954).
170 Nebb v. Bell Syndicate, 41 F. Supp. 929 (S.D.N.Y. 1941).
lu-Pfaudler v. Pfaudler Co., 114 Misc. 477, 186 N.Y.S. 725 (Sup. Ct. 1920).
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circumstances,'172 or the addition of some other element,'13 indicate that
the name is that of the plaintiff. It seems clear that a stage or other
fictitious name can be so identified with the plaintiff that he is entitled
to protection against its use. 4 On the other hand, there is no liability for
the publication of a picture of his hand, leg and foot,'7 5 his dwelling

172 In Uproar Co. v. National Broadcasting Co., 8 F. Supp. 358 (1). Mass. 1934), affirmed

as modified, 81 F.2d 373 (1st Cir. 1936), the comedian Ed Wynn publihed, in pamphlet form,
humorous skits which he had performed on the radio, in which he made frequent mention of
"Graham." It was held that the lublic would reasonably understand this to refer to Graham
McNamee, a radio announcer who had been his foil.

In Kerby v. Hal Roach Studios, 53 Cal. App. 2d 207, 127 P.2d 577 (1942), defendant,
advertising a motion picture, made use of the name Marion Kerby, which was signed to a letter
apparently suggesting an assignation. Plaintiff, an actress named Marion Kerby, was the only
person of that name listed in the city directory and the telephone book. She had in fact a large
number of telephone calls about the letter. It was held that it might reasonably be understood
to refer to her.

In Krieger v. Popular Publications, 167 Misc. 5, 3 N.Y.S.2d 480 (Sup. Ct. 1938), a com-
plaint alleging that the plaintiff was a professional boxer, and that the defendant had appro-
priated his name by publishing a story about such a boxer of the same name, which appeared
more than a hundred times in twenty pages, was held sufficient to state a cause of action.

On the other hand, in Levey v. Warner Bros. Pictures, 57 F. Supp. 40 (S.D.N.Y. 1944),
the plaintiff, whose name was Mary, was the divorced first wife of the actor George M. Cohan.
The defendant made a motion picture of his life, in which the part of the wife, named Mary,
was played by an actress. The part was almost entirely fictional, and there was no mention of
the divorce. It was held that this could not reasonably be understood to be a portrayal of the
plaintiff.

In such cases the test appears to be that usually applied in cases of defamation, as to
whether a reasonable man would understand the name to identify the plaintiff. Compare Har-
rison v. Smith, 20 L.T.R. (ns.) 713 (1869); Clare v. Farrell, 70 F. Supp. 276 (D.Minn. 1947);
Macfadden's Publications v. Turner, 95 S.W.2d 1027 (Tex. Civ. App. 1936); Landau v. Co-
lumbia Broadcasting System, 205 Misc. 357, 128 N.Y.S.2d 254 (Sup. Ct. 1954); Newton v.
Gruhb, 155 Ky. 479, 159 S.W. 994 (1913).

1 73 Mackenzie v. Soden Mineral Springs Co., 27 Abb. N. Cas. 402, 18 N.Y.S. 240 (Sup. Ct.

1891) (signature); Orsini v. Eastern Wine Corp., 190 Misc.'235, 73 N.Y.S.2d 426 (Sup. Ct.
1947), aff'd, 273 App. Div. 947, 78 N.Y.S.2d 224 (1948), appeal derded, 273 App. Div. 996,
79 N.Y.S.2d 870 (1948) (plaintiff's coat of arms).

174 The only cases have involved construction of the New York statute, as to the use of
the plaintiff's "name." In Davis v. R.K.O. Radio Pictures, 16 F. Supp. 195 (S.D.N.Y. 1936),
where a clairvoyant made use of the name "Cassandra," it was held that this was limited to
genuine names. In Gardella v. Log Cabin Products Co., 89 F.2d 891 (2d Cir. 1937), a trade
mark case, a dictum disagreed, and said that the statute would cover a stage name. In People
v. Charles Scribner's Sons, 205 Misc. 818, 130 N.Y.S.2d 514 (N.Y. City Magis. Ct. 1954), it
was said that there was no protection of an "assumed" name, and doubt as to a "stage name."
In the unreported case of Van Duren v. Fawcett Publications, No. 13114, S.D. Cal. 1952, the
court regarded the Davis case as controlling New York law, and disregarded the Gardella case
as dictum.

Apart from statutory language, however, it is suggested that the text statement is correct.
The suggestion, for example, that Samuel L. Clemens would have a cause of action when that
name was used in advertising, but not for the use of "Mark Twain," fully speaks for itself.

175 Brewer v. Hearst Pub. Co., 185 F.2d 846 (7th Cir. 1950). Cf. Sellers v. Henry, 329
S.W.2d 214 (Ky. 1959), and Waters v. Fleetwood, 212 Ga. 161, 91 S.E.2d 344 (1956), where
there were photographs of unidentifiable dead bodies.
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house, 7' his automobile,'77 or his dog,178 with nothing to indicate whose
they are. Nor is there any liability when the plaintiff's character, occupa-
tion, and the general outline of his career, with many real incidents in his
life, are used as the basis for a figure in a novel who is still clearly a
fictional oneY.7

Once the plaintiff is identified, there is the further question whether
the defendant has appropriated the name or likeness for his own advantage.
Under the statutes this must be a pecuniary advantage; but the common
law is very probably not so limited.' The New York courts were faced
very early with the obvious fact that newspapers and magazines, to say
nothing of radio, television and motion pictures, are by no means philan-
thropic institutions, but are operated for profit. As against the contention
that everything published by these agencies must necessarily be "for pur-
poses of trade," they were compelled to hold that there must be some closer
and more direct connection, beyond the mere fact that the newspaper is
sold; and that the presence of advertising matter in adjacent columns
does not make any difference.' 8' Any other conclusion would undoubtedly
have been an unconstitutional interference with the freedom of the press.82

Accordingly, it has been held that the mere incidental mention of the plain-
tiff's name in a book' 8a or a motion picture 84 or even in a commentary upon
news which is part of an advertisement,"85 is not an invasion of his privacy;

178 Rozhon v. Triangle Publications, 230 F.2d 359 (7th Cir. 1956). In accord is the un-

reported case of Cole v. Goodyear Tire & Rubber Co., App. Dept. Superior Court, San Fran-
cisco, Calif., Nov. 21, 1955.

17 7 Branson v. Fawcett Publications, 124 F. Supp. 429 (E.D. Ill. 1954).
178 Lawrence v. Ylla, 184 Misc. 807, 55 N.Y.S.2d. 343 (Sup. Ct. 1945).
179 Toscani v. Hersey, 271 App. Div. 445, 65 N.Y.S.2d 814 (1946). Cf. Bernstein v. Na-

tional Broadcasting Co., 129 F. Supp. 817 (D.D.C. 1955), af'd, 232 F.2d 369 (D.C. Cir. 1956);
Miller v. National Broadcasting Co., 157 F. Supp. 240 (D. Del. 1957) ; Levey v. Warner Bros.
Pictures, 57 F. Supp. 40 (S.D.N.Y. 1944).

180 See, for example, State ex rel. La Follette v. Hinkle, 131 Wash. 86, 229 Pac. 317 (1924)
(use of name as candidate by political party); Hinish v. Meier & Frank Co., 166 Ore. 482,
113 P.2d 438 (1941) (name signed to telegram urging governor to veto a bill); Schwartz v.
Edrington, 133 La. 235, 62 So. 660 (1913) (name signed to petition) ; Vafiderbilt v. Mitchell,
72 N.J. Eq. 910, 67 AUt. 97 (Ct. Err. & App. 1907) (birth certificate naming plaintiff as father) ;
Burns v. Stevens, 236 Mich. 443,210 N.W. 482 (1926) (posing as plaintiff's common law wife).

181 Colyer v. Richard K. Fox Pub. Co., 162 App. Div. 297, 146 N.Y.S. 999 (1914).
182 See Donahue v. Warner Bros. Picture Distributing Corp., 2 Utah 2d 256, 272 Pac. 177

(1954).
183 Damron v. Doubleday, Doran & Co., 133 Misc. 302, 231 N.Y.S. 444 (Sup. Ct. 1928),

af'd, 226 App. Div. 796, 234 N.Y.S. 773 (1929); Shubert v. Columbia Pictures Corp., 189
Misc. 734, 72 N.Y.S.2d 851 (Sup. Ct. 1947), aff'd, 274 App. Div. 571, 80 N.Y.S.2d 724 (1948),
appeal denied, 274 App. Div. 880, 83 N.Y.S.2d 233 (1948).

18 4 Stillman v. Paramount Pictures Corp., 1 Misc. 2d 108, 147 N.Y.S.2d 504 (Sup. Ct. 1956),
aff'd, 2 App. Div. 2d 18, 153 N.Y.S.2d 190 (1956), appeal denied, 2 App. Div. 2d 886, 157
N.Y.S.2d 899 (1956).

185 Wallach v. Bacharach, 192 Misc. 979, 80 N.Y.S.2d 37 (Sup. Ct. 1948), aff'd, 274 App.
Div. 919, 84 N.Y.S.2d 894 (1948).

In accord is O'Brien v. Pabst Sales Co., 124 F.2d 167 (5th Cir. 1941), where the court
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nor is the publication of a photograph 18 6 or a newsreel187 in which he
incidentally appears.

This liberality toward the publishers was brought to an abrupt termina-
tion, however, when cases began to appear in which false statements were
made. It was held quite early in New York 88 that the publication of fiction
concerning a man is a use of his name for purposes of trade, and that in
such a case the mere sale of the article is enough in itself to provide the
commercial element. It follows that when the name or the likeness is
accompanied by false statements about the plaintiff,8 9 or he is placed in
a false light before the public, 9 ' there is such a use. The result of this rule
for the encouragement of accuracy in the press is that the New York court
has in fact recognized and applied the third form of invasion of privacy"9

under a statute which was directed only at the fourth.
It seems sufficiently evident that appropriation is quite a different

matter from intrusion, disclosure of private facts, or a false light in the
public eye. The interest protected is not so much a mental as a proprietary
one, in the exclusive use of the plaintiff's name and likeness as an aspect
of his identity. It seems quite pointless to dispute over whether such a
right is to be classified as "property."'9 2 If it is not, it is at least, once it is
protected by the law, a right of value upon which the plaintiff can capitalize
by selling licenses. Its proprietary nature is clearly indicated by a decision
of the Second Circuit 98 that an exclusive license has what has been called

refused to find a commercial use in the publication of the pictures of an all-American football
team on a calendar advertising the defendant's beer, with no suggestion that the team en-
dorsed it.

18 Dallessandro v. Henry Holt & Co., 4 App. Div. 2d 470, 166 N.Y.S.2d 805 (1957)
(plaintiff's photograph while conversing with a priest who was the subject of the book).

' 8 7 Humiston v. Universal Film Mfg. Co., 189 App. Div. 467, 178 N.Y.S. 752 (1919);
Merle v. Sociological Research Film Corp., 166 App. Div. 376, 152 N.Y.S. 829 (1915) (picture
of plaintiff's factory showing his name).

' 8 8 Binns v. Vitagraph Co. of America, 147 App. Div. 783, 132 N.Y.S. 237 (1911), aff'd,
210 N.Y. 51, 103 N.E. 1108 (1913).

189 Holmes v. Underwood & Underwood, 225 App. Div. 360, 233 N.Y.S. 153 (1929);
Sutton v. Hearst Corp., 277 App. Div. 155, 98 N.Y.S.2d 233 (1950), appeal denied, 297 App.
Div. 873, 98 N.Y.S.2d 589 (1950); Garner v. Triangle Publications, 97 F. Supp. 546 (S.D.N.Y.
1951).

19 0 Semler v. Ultem Publications, 170 Misc. 551, 9 N.Y.S.2d 319 (N.Y. City Ct. 1938);
Thompson v. Close-Up, Inc., 277 App. Div. 848, 98 N.Y.S.2d 300 (1950); Metzger v. Dell
Pub. Co., 207 Misc. 182, 136 N.Y.S.2d 888 (Sup. Ct. 1955); Martin v. Johnson Pub. Co.,
157 N.Y.S.2d 409 (Sup. Ct. 1956). These were all cases involving the use of plaintiff's picture
to illustrate articles with which he had no connection.

191 Supra, text at notes 126-50.
192 See Rhodes v. Sperry & Hutchinson Co., 193 N.Y. 223, 85 N.E. 1097 (1908) ; Gautier

v. Pro-Football, Inc., 304 N.Y. 354, 107 N.E.2d 485 (1952); Mau v. Rio Grande Oil, Inc.,
28 F. Supp. 845 (N.D. Cal. 1939) ; Hull v. Curtis Pub. Co., 182 Pa. Super. 86, 125 A.2d 644
(1956) ; Metter v. Los Angeles Examiner, 35 Cal. App. 2d 304, 95 P.2d 491 (1939) ; Ludwig,
"Peace of Mind" in 48 Pieces vs. Uniform Right of Privacy, 32 MINN. L. REv. 734 (1948).

193Haelan Laboratories v. Topps Chewing Gum, Inc., 202 F.2d 866 (2d Cir. 1953),
reversing Bowman Gum Co. v. Topps Chewing Gum, Inc., 103 F. Supp. 944 (E.D.N.Y. 1952).
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