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Immigrant labor, intellect, and ingenuity has shaped and
continues to shape our nation. However, the United States largely does
not reciprocate the their contributions. Although the legal academy
and popular media have extensively documented the plight of
immigrants and the inequities they face, one area of need has largely
escaped attention. I am referring to English Learner (EL) education
policy, which immigrant children and the children of immigrants rely
on to access opportunities, services, and almost all aspects of
American culture and life. This Note endeavors to explain why EL
education policy matters, what has prevented its success, and how the
federal government, states, and localities can rectify the situation.

A few key themes are integral to this effort and therefore worth
noting upfront. First, I assert that bilingualism and bilingual education
should feature prominently in EL education policy. Second, I show
how federal deference to state and local authorities, recently referred
to as education federalism, has severely hindered the nation’s ability
to adequately serve EL students.

California and Texas also feature prominently in this Note
because they have the country’s two largest EL public-school student
populations, and their historical and current approaches to EL
education policy will be deeply interrogated. Finally, this Note offers
potential solutions to the current approach. These changes include
federal oversight, state action, community-oriented local efforts, and
a special emphasis on bilingual education. Federal oversight, state
action, and local efforts will all be crucial to the future of EL

education.
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INTRODUCTION

While the history of EL education policy resembles other efforts by
marginalized communities to secure equal educational opportunities, it still
merits distinct analysis. So too does the current status quo for EL students, which
leaves many students unsupported and unprepared to access academic and
professional opportunities. As EL populations expand across the country, so too
does the imperative to provide these students with equal educational
opportunities. EL education has and continues to become an increasingly urgent
issue.

One similarity between EL education policy and other fights for equal
educational opportunity is a shared opponent: local control of education policy.
Education law expert and law professor Kimberly Jenkins Robinson has
explored how local control undermines American efforts to create equal
opportunities and outcomes for students regardless of class, race, and language
background. Robinson refers to the phenomenon as education federalism.
Though the term is relatively new, its history is easy to trace. Since the very
origin of this country, the federal government has deferred to state authorities,
who in turn have deferred to local authorities over matters of curriculum,
instruction, and achievement standards. Even the most aggressive efforts at
federal oversight have ended in reversions to a wholly unequal status quo.
Deference to local authorities often means deference to the very persons who
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purposefully instituted discriminatory and unequal policies. This Note applies
the education federalism framework to a previously untapped area: EL education
policy.

I hope that this Note will accomplish three things. First, it should
demonstrate the soundness of Professor Robinson’s theory of education
federalism. Second, it should reveal some distinct issues and opportunities in the
specific area of EL education policy. Third, it should hopefully provide lessons
and recommendations which scholars, advocates, and policymakers can use in
their efforts to combat all forms of educational inequity.

This Note proceeds as follows. Part I explains why EL outcomes matter for
all stakeholders. Part II summarizes current scholarship on education federalism
and traces the history of local control over education, as well as efforts to disrupt
that established tradition. Ultimately, this Section also shows how modern
education policy is deeply entrenched in the harmful tradition of local control.
Part III explores how education federalism has shaped the development of EL
education in federal law and policy. Part IV traces the development of EL
policies in California and Texas. Finally, Part V offers suggestions for actors at
every level of decision-making for improving EL education in the United States.
I conclude by revisiting the major points of the previous sections.

L
EL OUTCOMES ARE A MATTER OF NATIONAL IMPORTANCE

Part I explains why all Americans should care about and advocate for better
EL educational opportunities generally, and bilingual education specifically. Part
I.A begins with an overview of the scope of the issue and an introduction to some
trends and features of EL populations across the country. Then, it explains the
importance of English fluency for students and its ripple effect benefits for
families, immigrant communities, and the entire country. Part [.B zeroes in on a
particular form of EL education which multiplies the benefits of English fluency:
bilingual education. This Section focuses on recent data showing the advantages
of bilingualism for students, families, and the United States as a whole.

EL populations are large and continue to grow. According to the most
recent available data from the National Center for Education Statistics, 10.1
percent of public school students, or roughly five million children in U.S.
schools, were ELs as of 2017.! This represents an increase of 1.2 million, or 2
percent, from 2000.2 EL students live in every state and speak many different
languages at home.? The data also show that most are U.S. citizens* and more

1. NAT’L CTR. FOR EDUC. STAT., ENGLISH LANGUAGE LEARNERS IN PUBLIC SCHOOLS 1,
(2020), https://nces.ed.gov/programs/coe/pdf/coe_cgt.pdf [https://perma.cc/T9SA-PZYB].

2. Id

3. Id

4. Kristen Bialik, Alissa Scheller & Kristi Walker, 6 Facts About English Language Learners
in US. Public Schools, PEW RSCH. CTR. (Oct. 25, 2018), https://www.pewresearch.org/fact-
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live in cities than in suburbs or in rural areas.’ They are more likely to speak
Spanish at home than any other language.® EL populations are highest in
southwestern and western states; California and Texas have the largest EL
populations and the largest percentages of ELs in public schools.” While there
are many EL populations who are not Spanish-speaking and who live outside of
California and Texas, this Note will most directly address the needs of that
dominant group. Thus, the sources I cite and research I reference most often
address the needs and challenges of Spanish-speaking EL students.

A. English Mastery Creates Opportunities for Students, Families,
Communities, and the Entire Nation

EL education is a civil rights issue that impacts students, their families, and
the communities they belong to. Academic and professional opportunities,
financial stability, and social cohesion all hang in the balance. As the rate of
immigration to the U.S. from Latin America surges, so too does the number of
individuals, families, neighborhoods, and cities who feel the most acute impact
of EL education.

For students, the benefits of English mastery are clear. English mastery
opens doors to academic, professional, and social opportunities. For example,
ELs who become proficient in English are more likely to graduate high school
and attend college.® English mastery also increases confidence and self-esteem.’
Finally, English mastery allows non-native English speakers to access social and
networking opportunities outside of their language group communities.

Immigrant families likewise benefit when their children enjoy quality EL
education that leads to English mastery. Many immigrants from Latin America
fill “low-paying, labor-intensive jobs in manufacturing and services
industries.”!® Without English or access to translation, immigrants may not be
able to pursue other opportunities because other job postings might be written in
English or only accessible through English-language resources. English-
proficient EL students can help their family members pursue otherwise
inaccessible opportunities. However, jobs are far from the only commodity

tank/2018/10/25/6-facts-about-english-language-learners-in-u-s-public-schools/
[https://perma.cc/48Y2-424D].

5. Id.

6. Id. This is not true in every state, but nationwide 77 percent of ELs speak Spanish at home.
Id.

7. NAT’L CTR. FOR EDUC. STAT., supra note 1.

8. Albert H. Kauffman, Latino Education in Texas: A History of Systematic Recycling
Discrimination, 50 ST. MARY’S L.J. 861, 895 (2019).

9. See generally Cristian R. Aquino-Sterling & Fernando Rodriguez-Valls, Developing
Teaching-Specific Spanish Competencies in Bilingual Teacher Education: Toward a Culturally,
Linguistically, and Professionally Relevant Approach,2 MULTICULTURAL PERSPS. 73 (2016) (outlining
the pedagogical advantages of bilingual teachers having Spanish language competencies).

10.  Pete Farruggio, Latino Immigrant Parents’ Views of Bilingual Education as a Vehicle for
Heritage Preservation, 9 J. LATINOS & EDUC. 3, 5 (2010).
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which might exclude non-English speakers. Public benefits, community
resources, housing, legal services, and many other necessities default to English,
and may not be translated into a person’s native language. As a result, an English-
speaking child can help their family access all manner of resources.

When schools successfully serve their EL students, communities benefit
from the advantages described above. English mastery can combat cycles of
poverty and segregation impacting entire neighborhoods. In some places, this
impact is incredibly broad. Los Angeles, California for example, is home to
almost a million individuals with limited English proficiency.!! In Houston,
Texas, the equivalent number was close to 500,000 in 201 1—nearly a quarter of
the city’s population. '

The United States as a whole cannot maintain this status quo. First and
foremost, pursuing better outcomes for EL students is a moral duty that the
country owes to its immigrant communities. Second, the U.S. EL population
represents untold and untapped potential. The country’s next great intellectuals,
scientists, teachers, doctors, and leaders could be languishing in inadequately
resourced EL classrooms across the country.

B. Bilingualism Amplifies the Benefits of English Mastery and Creates
Additional Positive Impacts for Students, Families, and the Country

For every benefit that English mastery offers, mastery of both English and
a child’s home language offers more. In addition to the advantages of English
mastery, “students whose home languages are supported and built upon in school
are likely to outperform their counterparts in English-only programs and
experience greater academic success.”!? In California, a student’s mastery over
both English and their home language “contributed to higher scores” on state
academic assessments.'* Further studies indicate that “bilingual children have
higher test scores, better problem-solving skills, sharper mental perceptions, and
greater empathy.”!> Compared to peers who have lost their native language,

11. U.S. CENSUS BUREAU, CENSUS 2020 CALIFORNIA HARD TO COUNT FACT SHEET: LOS
ANGELES CITY IN Los ANGELES COUNTY (2020),
http://web.archive.org/web/20210503190745/https://census.ca.gov/wp-
content/uploads/sites/4/2019/06/Los-Angeles.pdf.

12.  CITY OF HOUS. PLAN. & DEV. DEP’T, LIMITED ENGLISH PROFICIENCY: 5 YEARS AND
OLDER (2013),
http://www .houstontx.gov/planning/Demographics/docs_pdfs/Cy/Limited_English Proficiency.pdf
[https://perma.cc/TBB6-75WP].

13.  Kate Menken, Restrictive Language Education Policies and Emergent Bilingual Youth:

A Perfect Storm with Imperfect Outcomes, 52 THEORY INTO PRAC. 160, 161 (2013); see Sandra
A. Butvilofsky, Susan Hopewell, Kathy Escamilla & Wendy Sparrow, Shifiing Deficit Paradigms
of Latino Emerging Bilingual Students’ Literacy Achievement: Documenting Biliterate
Trajectories, 16 J. LATINOS & EDUC. 85, 94 (2017) (finding that bilingual programs can accelerate
the acquisition of English literacy development).

14.  Marilyn Gilroy, Bilingual Education on the Edge, EDUC. DIG., Jan. 2002, at 50, 53.

15. M. Ray Perryman, Bilingualism in Texas, PERRYMAN GRP. (Oct. 19, 2016),
https://www.perrymangroup.com/publications/column/2016/10/24/bilingualism-in-texas/
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bilingual and biliterate young adults “have higher status jobs and earn more.”!¢
In fact, “sustained use and development of both languages is associated with a
range of academic, linguistic, and cognitive advantages.”!”

Bilingualism additionally offers cultural and social advantages for EL
students. First, Spanish is crucial to maintaining relationships with family
members in the United States and abroad.'® Without a common tongue, parents
and children may struggle to communicate.!” Parents may also lose the
advantages associated with a bilingual child, including translation services
necessary to access basic services and programs.?’ Second, bilingualism also
helps first-generation American students and young immigrants “know and
appreciate the culture and values of the parents’ home countries.”?!

Finally, current patterns of segregation mean that many Latinx immigrants
owe their survival “to participation in large, ethnically based job networks in
which Spanish remains the lingua franca and Latino cultural patterns persist.”??
Without Spanish, children will not be able to enjoy the full advantages of that
network. Parents often cannot bear the burden of cultural and linguistic education
alone. Bilingual programs in public schools, for example, can serve “as a
vehicle” for maintaining language,?® heritage, and culture.?*

Creating a pipeline of bilingual students will also advantage the country as
a whole. Fascism, nationalism, and other isolationist political ideologies are on
the rise,”> and cross-cultural understanding can undermine those dangerous
beliefs. EL students already belong to two cultures. By empowering EL students
with two languages, the United States can lead an effort to combat divisions

[https://perma.cc/U4MA-KZTF]; see Evangelina Brignoni & Saundra Wetig, Bilingual Education —
Meeting the Needs of Multilingual Learners, DELTA KAPPA GAMMA BULL., Summer 2009, at 29, 32
(“When both languages have equal status, all students leave highly biliterate and bilingual. Learning
another language and knowing two equally well helps students become bicultural and learn from other
perspectives.”).

16.  Perryman, supra note 15.

17.  Menken, supra note 13, at 161. See generally Ingrid K. Christoftels, Annelies M. de Haan,
Laura Steenbergen, Wery P.M. van den Wildenberg & Lorenza S. Colzato, Two Is Better than One:
Bilingual Education Promotes the Flexible Mind, 79 PSYCH. RSCH. 371 (2015) (finding that bilingual
education promotes cognitive flexibility and a bias towards a more focused “scope” of attention).

18.  See Farruggio, supra note 10, at 11.

19.  See Giang Pham & Timothy Tipton, Internal and External Factors That Support Children’s
Minority First Language and English, 49 LANGUAGE, SPEECH, & HEARING SERVS. SCHS. 595, 605
(2018).

20.  See Farruggio, supra note 10, at 8.

21. Id at10.

22. Id. até.

23. 1Id. at8.

24. Id at4.

25.  See, e.g., Christianna Silva & James Doubek, Fascism Scholar Says the U.S. is ‘Losing Its
Democratic Status,’ NAT’L PUB. RADIO (Sept. 6, 2020),

https://www.npr.org/2020/09/06/910320018/fascism-scholar-says-u-s-is-losing-its-democratic-status
[https://perma.cc/36QS-NXSE]; Europe and Right-wing Nationalism: A Country-by-Country Guide,
BBC  NEWS (Nov. 13,  2019), https:/www.bbc.com/news/world-europe-36130006
[https://perma.cc/V66S-SRBF].



2472 CALIFORNIA LAW REVIEW [Vol. 109:2465

between countries. Ultimately, bilingual and bicultural students may help
“bridge the gaps between cultures . . . around the world.” 2

Further, EL students may hold the key to the United States’s continued
economic competitiveness. Our world’s economy is increasingly globalized.
Other countries produce more students equipped to participate in this economy
through multiple language proficiencies.?’” Therefore, a bilingual talent pipeline
will allow the United States to stay competitive. For example, an American
entrepreneur or lawyer with multiple language proficiencies can better compete
with multilingual European counterparts.?® Bilingualism could also help
American companies access previously inaccessible markets. Finally, increased
linguistic and cultural competency will help American ventures understand the
diverse and nuanced needs of cultures and communities across the world.

Despite the strong imperatives to prioritize EL education in general and
bilingual education in particular, we largely fail to do so. High school graduation
rates for EL students hover around 67 percent, compared to 84 percent for
English-speakers.?® In addition, EL students are more likely than their native
English-speaking peers to drop out of high school and are less likely to attend
college.?*

By failing to see the value in bilingual education, the United States is failing
five million students, their families, communities, and the country as a whole.

IL.
EDUCATION FEDERALISM

American education policy allocates most decision-making power to state
and local authorities. Historically, this has been seen as a good thing; it
theoretically allows for experimentation and customization to a community’s
unique needs. Local control has not, however, lived up to this potential. The
negative consequences of local control have been especially severe for
marginalized students. This Section introduces a relatively new concept that
connects American deference to state and local authorities to poor educational
outcomes for students and civil rights violations throughout the twentieth and
twenty-first centuries: education federalism. In order to do so, some background
is needed. This Section will first trace the history of local control over education

26. Perryman, supra note 15.

27.  See, e.g., Francois Grosjean, Bilingualism’s Best Kept Secret: More than Half of the World'’s
Population Is Bilingual, PSYCH. ToDAY (Nowv. 1, 2010),
https://www.psychologytoday.com/us/blog/life-bilingual/201011/bilingualisms-best-kept-secret
[https://perma.cc/XH8N-Y25N].

28. See Christoffels et al., supra note 17, at 371 (“[A]bout 56% of all Europeans consider
themselves a functional bilingual or multilingual.”).

29. U.S. DEP’T OF EDUC., ACADEMIC PERFORMANCE AND OUTCOMES FOR ENGLISH
LEARNERS: PERFORMANCE ON NATIONAL ASSESSMENTS AND ON-TIME GRADUATION RATES,
https://www.ed.gov/datastory/el-outcomes/index.html [https://perma.cc/EM7R-A489].

30. See Kauftman, supra note 8, at 909-10.
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policy in America and show that legacy’s impact through explaining the current
allocation of power between federal, state, and local education authorities.
Second, it will undermine traditional assumptions about the benefits of local
control. Third, this Section will expand on the harms associated with local
control by using Professor Robinson’s concept of education federalism.

A. Local Control over Education: A Brief Overview

American allegiance to local control over education policy is as old as the
country itself. Locally controlled school districts in the United States emerged in
colonial Massachusetts and spread across the country.?! Religion, geography,
and urban development contributed to the development of school districts,
sometimes multiple within a single city, in the Massachusetts colony.?? In early
nineteenth century Boston, city leadership turned to schools to fix the perceived
problem of increased immigration.** The city created a centralized body outside
of its existing leadership structure to oversee public education—the colonial
equivalent of the modern school board.?* As the new country expanded across
the continent, so did locally controlled school districts.>> The timing of
expansion coincided with the popularity of “Jacksonian ideas of popular self-
determination,” which in turn strengthened arguments for hyper-local education
policy.3¢

Each school district’s authority varies, as states determine which powers to
allocate to school districts and other forms of local education authorities.?’
Generally, school districts are responsible for making and maintaining budgets,
hiring teachers, and setting and enforcing school policies.’® They can also
prescribe teacher salaries,* open and close public schools, and assign students
to school sites.** School district boundaries can coincide with city boundaries,
but they do not necessarily.*! For example, Houston Independent School District
includes parts of Houston and parts of other cities.** In short, local school
districts have the most direct and daily impact on students’ educational
experiences. Traditionally, this has been seen as a good thing.

31. Nadav Shoked, An American Oddity: The Law, History, and Toll of the School District, 111
Nw. U. L. REV. 945, 963 (2017).

32, Seeid. at 969-71.

33. Id at976.

34. Id at977-78.

35.  Seeid. at 978-79.

36. Id. at981.

37. Id. at956.

38. See, e.g., School Districts: In Charge of Most Local Schools, ED100, (Dec. 2020),
https://ed100.org/lessons/districts [https:/perma.cc/BG7S-UGGP] (discussing the powers of California
school districts).

39. Shoked, supra note 31, at 956.

40. Id at957.

41. Id. at958.

42. Id
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Support for the continued existence of school districts is nearly
unanimous.** Americans tend to agree that local and state authorities, as opposed
to federal actors, should control education.** The reasons for such agreement can
be generally sorted into three buckets. First, tradition dictates that the country
maintain its commitment to local education control.¥ Second, and stemming
from the general philosophy of localism, school districts can “produce more
effective policy reforms because those most affected by the decision shape the
reform.”#® Underlying this argument are assumptions that local control attracts
higher parent and community involvement,*” which in turn results in local
education authorities being held accountable by those who put them in power.*8
Third, local education authorities allow for experimentation.*® These
experiments allow parents to “shop for” the schools that best serve their
children’s educational needs.>® Experimentation also serves the “larger society”
by comparing results across districts.’! Of course, this assumes that “school
districts are similar enough” to be comparable.*?

B.  Undermining Positive Assumptions about Local Control

Recent scholarship has undermined this rosy vision of local control.
Professor Justin Long at Wayne State University School of Law has disrupted
the narrative regarding accountability and participation in a local control model.
As a baseline, Long notes that voters know less about local politics and political
candidates than about state and national counterparts.> The situation is even
more dire when those local politicians are school board candidates.>* Further,
despite the popular belief that local government is “the most accountable layer”
of representative democracy, voter turnout in municipal elections is dismally
low.> In fact, an average school board election draws only 18 percent of eligible

43.  Thorough research yielded only two sources advocating for the complete abolition of school
districts. See Shoked, supra note 31; Kevin Carey, Editorial, No More School Districts!, DEMOCRACY,
Winter 2020, https://democracyjournal.org/magazine/55/no-more-school-districts/
[https://perma.cc/4FSV-VIBF].

44. Kimberly Jenkins Robinson, Disrupting Education Federalism, 92 WASH. U. L. REV. 959,
971 (2015).

45.  See Justin R. Long, Democratic Education and Local School Governance, 50 WILLAMETTE
L.REV.401,427 (2014).

46. Robinson, supra note 44, at 971.

47. Long, supranote 45, at 437.

48. Id. at 439; Robinson, supra note 44 at 971.

49. Robinson, supranote 44, at 971 (“[D]ecentralization also allows state and local governments
to adopt a variety of curricula, teaching, and learning approaches.”).

50. Id

51. Long, supra note 45, at 422.
52. Id

53. Id at444.

54. Id. at444-45.
55. Id. at444.
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voters.’® Voters lack adequate information about their choices for local
educational leadership. Maybe in part because of this lack of information, many
fail to participate.’” Local control has not achieved the populist, self-
deterministic vision espoused by its early supporters.

Instead, local control has made school districts vulnerable to the whims of
the very involved few. According to Professor Nadav Shoked at Northwestern
University School of Law, a lack of voter participation “creates an opening for
concentrated groups invested in school board elections’ subject matter to
dominate elections.”® These groups include teachers’ unions,” political
parties,®® and other groups whose power and income depend on local education
policy. These groups press for policies that fail to reflect most citizens’
preferences.®! The harms associated with this status quo, as the next Section will
demonstrate, have historically impacted marginalized students and communities.

C. Local Control and Education Federalism

Local control, compounded with federal deference to state authorities, has
harmed the most vulnerable students in the United States. Professor Kimberly
Robinson, who concurrently holds posts at University of Virginia’s Schools of
Law, Education, and Public Policy,%? calls the phenomenon education
federalism. Professor Robinson explains at length how increased deference to
state and local education authorities in the twentieth and twenty-first centuries
negatively impacted students’ education and civil rights.

This Section explores how all three branches of federal government have
engaged with issues regarding education federalism. The Supreme Court has
“privileged” local control schemas, even when it jeopardizes “equal educational
opportunity.”® The executive and legislative branches’ efforts to undermine
local control over education have failed to create lasting and impactful change.

1. The Judiciary Privileges Local Control over Equal Educational
Opportunity

Robinson explained how the Supreme Court repeatedly declined to support
desegregation efforts on the basis of education federalism, beginning with Brown

56.  Shoked, supra note 31, at 998-99 (“In modern America, voting rates decrease, dramatically,
the lower the level of the government holding the elections.”).

57.  See School Districts: In Charge of Most Local Schools, supra note 38.

58.  Shoked, supra note 31, at 1000.

59. Id.

60. Id.

61. Id at998.

62.  Faculty: Kimberly J. Robinson, UNIV. OF VA,

https://www.law.virginia.edu/faculty/profile/kjjOw/1466822 [https://perma.cc/4J6X-VIMY].

63. See Kimberly Jenkins Robinson, The High Cost of Education Federalism, 48 WAKE
FOREST L. REV. 287 (2013).

64. Id. at294-95.
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v. Board of Education (“Brown I’’), which mandated equal access to educational
opportunity.®> The Brown I opinion granted violative school districts an
opportunity to maintain de facto segregation because the Court did not describe
exact processes for compliance. Instead, the Court recognized the “complexity”
of'the situation, restored the case to the docket, and requested the “full assistance
of the parties in formulating decrees.”® In fact, Brown I gave school districts a
full year to formulate new arguments against the new, vague mandate to
integrate.®’

A year later, the Court addressed the issue of relief in Brown I1.°® Brown II
required “a prompt and reasonable start” towards integration but ultimately left
the details up to school districts.® The opinion enumerated a number of
considerations that could slow down a district’s plan:

[P]roblems related to administration, arising from the physical condition
of the school plant, the school transportation system, personnel, revision
of school districts and attendance areas into compact units to achieve a
system of determining admission to the public schools on a nonracial
basis, and revision of local laws and regulations which may be necessary
in solving the foregoing problems.”

Finally, the Court assigned the issue to district courts because of their
proximity “to local conditions.””! By assigning local school boards and local
courts the task of overseeing integration, the Brown II court left the issue of
integration to the very group of individuals who had vehemently opposed it. By
enumerating reasons that a district might be delayed in its implementation of the
integration mandate, the Court created a blueprint for segregationists to maintain
the status quo.

Robinson elaborated on the lesser-known cases following Brown I and 11
that sanctified local control at the expense of education equity. In Milliken v.
Bradley, the Court struck down an effective integration plan because it
encroached upon a school district’s autonomy.”? Robinson noted Milliken’s
“near-fatal impact” on desegregation.”® In Board of Education v. Dowell, the
Court “privileged” the interests of states and municipalities in maintaining their
power over the interest of students in accessing equal education.” In Freeman v.
Pitts, the Court made clear that “the value of local control of schools outweighed

65. Id.; Brown v. Bd. of Educ. (Brown I), 347 U.S. 483 (1954).
66. Brownl, 347 U.S. at495.

67. Seeid.

68. Brown v. Bd. of Educ. (Brown II), 349 U.S. 294, 298 (1955).
69. Id. at 300.

70. Id. at 300-01.

71. Id. at299.

72. Milliken v. Bradley, 418 U.S. 717, 744-47 (1974).

73.  Robinson, supra note 63, at 298.

74. 1d.; see Bd. of Educ. of Okla. City Pub. Schs. v. Dowell, 498 U.S. 237 (1991) (holding that
in assessing desegregation efforts, courts should consider good faith efforts of the school districts and
the practicalities of implementation).
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the need to hold the school district responsible for the effects of its
discrimination.”” Finally, in Missouri v. Jenkins, the Court “emphasized the
importance of local control of education rather than lasting and meaningful
desegregation.”7

Education federalism and deference to local expertise have equally
undermined other efforts to secure education equity through litigation. In San
Antonio Independent School District v. Rodriguez, the Court notably rejected the
notion of a constitutional right to education.”” The case stands for the Court’s
continued respect for local control of schools even when it creates inequality.”
The Rodriguez court explained its rationale for supporting local control; it
provides “some opportunity for experimentation, innovation, and a healthy
competition for educational excellence,” and it is a hallmark of the American
education system.””

The Supreme Court’s support for local educational control at the very least
enforces local control’s status as a static, unchallengeable aspect of American
public education. Scholars have debated whether the Court’s respect for local
control reflected its priorities or if the Court used local control as a fagade for its
real motive, which was opposing integration and equality. Regardless,
Robinson’s thesis stands: education federalism, which encompasses the
American tradition of deferring to local authorities over education policy, has
hindered progress towards education equity.

2. The Executive and Legislative Take One Step Forward and Two Steps
Back

The executive and legislative branches have occasionally attempted to
confront issues of educational equity by asserting a more robust federal presence
in education policy. These efforts, proposed by the executive and enacted by
Congress, have failed to create meaningful change. The result each time is an
ultimate reversion to the norm of federal deference to states and to the privileging
of local control over other priorities, including equal educational opportunity.

In 1965, President Lyndon B. Johnson signed the Elementary and
Secondary Education Act (ESEA) into law.?® President Johnson saw ESEA as a
crucial part of his “War on Poverty” because he recognized the potential of

75.  Robinson, supra note 63, at 302; see Freeman v. Pitts, 503 U.S. 467 (1992) (holding that
district courts may relinquish supervision and control over school districts in incremental stages before
the districts were completely desegregated).

76. Robinson, supra note 63, at 303; see Missouri v. Jenkins, 515 U.S. 70 (1995) (holding that
the remedial programs and efforts to improve schools and students’ test scores were invalid and that
district courts must reinstate state and local authority over school systems).

77.  San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 37 (1973).

78.  See Robinson, supra note 63, at 310.

79. See Rodriguez, 411 U.S. at 50.

80.  Every Student Succeeds Act (ESSA), U.S. DEP’T OF EDUC., https://www.ed.gov/essa?src=rn
[https://perma.cc/Z7TKV-TW4K].
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education to provide opportunities for social and economic mobility.®! The law’s
primary purpose was to create a mechanism for increasing federal spending on
public education.®? That mechanism came in the form of direct funding for
schools, with eligibility conditioned on adherence to federal nondiscrimination
laws.®® In 1965, this specifically meant school desegregation, which the
executive branch had chosen not to enforce in the decade after Brown 1.3
President Johnson’s vision for equal educational opportunity regardless of
socioeconomic status never came to fruition. Neither did ESEA’s potential as an
accelerant of desegregation. While it did greatly increase the federal
government’s “investment in primary and secondary education,”®> ESEA did not
fundamentally change the status quo of local control in education.

Federalism advocates started whittling down what they perceived as
ESEA’s federal overreach beginning in the 1970s. The Office of Program
Planning and Evaluation commissioned a report on ESEA’s impact, which was
published in 1972.8¢ The report found that educational inequities had not
“materially” improved and had “in some cases . . . worsened.”®” A 1983 report
further emboldened ESEA’s detractors by highlighting “the lagging results of
United States students.”®® Proponents of state and local control used such reports
to argue that the problem was the federal government’s issuance of education
policy mandates, not states’ failure to meet those mandates.®® Subsequent ESEA
reauthorizations severely diminished federal mandates and oversight. For
example, while the original law required states to spend nearly the same amount
on all schools, regardless of their eligibility for federal grants, later versions
loosened that requirement.”® And while the 1965 law specifically targeted “poor

81. See Kimberly Jenkins Robinson, Restructuring the Elementary and Secondary Education
Act’s Approach to Equity, 103 MINN. L. REV. 915, 926 (2018).

82. See Alyson Klein, ESEA’s 50-Year Legacy a Blend of Idealism, Policy Tensions, EDUC.
WEEK (Mar. 31, 2015), https:/www.edweek.org/policy-politics/eseas-50-year-legacy-a-blend-of-
idealism-policy-tensions/2015/03 [https://perma.cc/FBV5-7D4G]; Betheny Gross & Paul T. Hill, The
State Role in K-12 Education: From Issuing Mandates to Experimentation, 10 HARV. L. & POL’Y REV.
299, 305-06 (2016).

83. Derek W. Black, The Congressional Failure to Enforce Equal Protection Through the
Elementary and Secondary Education Act,90 B.U. L. REV. 313, 336 (2010).

84. See generally Joy Milligan, Subsidizing Segregation, 104 VA. L. REV. 847 (2018)
(elaborating on the structural and cultural features of the Office of Education—the precursor to the
modern Department of Education—that explain its failure to enforce Brown I’s mandate and suggesting
that a deep devotion to federalism was among the reasons for this failure).

85. Lance D. Fusarelli & Jennifer B. Ayscue, Is ESSA a Retreat from Equity?, PHI DELTA
KAPPAN, Oct. 2019, at 32.

86. MICHAEL J. WARGO, G. KASTEN TALLMADGE, DEBBRA D. MICHAELS, DEWEY LIPE &
SARAH J. MORRIS, AM. INSTS. FOR RSCH., ESEA TITLE I: A REANALYSIS AND SYNTHESIS OF
EVALUATION DATA FROM FISCAL YEAR 1965 THROUGH 1970, at 2 (1972).

87. Id. at 73. Interestingly, the same report also found that thirty-seven states were out of
compliance with ESEA’s mandates and that the law had never been implemented as intended. /d.

88.  Gross & Hill, supra note 82, at 307.

89. Seeid. at 307-08.

90.  Black, supra note 83, at 339.
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children living in areas of concentrated poverty” for Title I grants,’! more lenient
guidelines now allow 90 percent of U.S. school districts to receive them.®?
Presidents Reagan, Bush, and Clinton all oversaw Departments of Education that
diminished federal education regulations.®® Professor Derek W. Black, a noted
education law scholar, describes ESEA’s evolution as a watering down of Title
I “to the point of ineffectiveness.”**

The next attempt at federal oversight was the now infamous No Child Left
Behind (NCLB), an ESEA reauthorization bill signed into law by President
George W. Bush.”” NCLB’s signature effort was a harsh pivot towards
accountability. Up until that point, the Department of Education had not imposed
“negative consequences on states for not complying” with federal mandates.”®
Instead of offering support states needed to meet those mandates, NCLB
expanded the Department of Education’s role in “how states measured student
achievement and intervened in failing schools.”®” The new law targeted teachers,
rather than “severe poverty, a tattered safety net and inequitable funding” as the
source of unequal educational outcomes.”® Where the original Title I created a
proverbial “carrot,” NCLB added a “stick.”®® This “stick” was a combination of
punitive measures, which included firing teachers and closing schools.!?® While
the federal government exposed existing inequities through NCLB, it did not
offer support to schools in addressing them. Many detractors argue that the law
actually exacerbated existing inequities. ! As one critic put it, “[i]t is impossible
to punish schools that are struggling without punishing the children they
serve.”102

NCLB’s botched attempt at federal intervention set the stage for a near-
total return to state and local control. President Barack Obama oversaw the next
ESEA reauthorization, the Every Student Succeeds Act (ESSA).!” Former
Republican Senator Lamar Alexander celebrated the ESSA as “the single biggest

91. Id.at336.

92. Id. at341.

93.  Gross & Hill, supra note 82, at 307.

94.  Black, supra note 83, at 319.

95. Alyson Klein, No Child Lefi Behind: An Overview, EDUC. WEEK (Apr. 10, 2015),
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[https://perma.cc/K96H-NE7J].
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Federalism Concerns, 1 B.Y.U EDUC. & L.J. 79, 89 (2012).
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98. Linda Darling-Hammond, Redlining Our Schools: Why Is Congress Writing Off Poor
Children?, NATION, Jan. 30,2012, at 11, 14.

99.  Black, supra note 83, at 336.

100.  See Darling-Hammond, supra note 98, at 12.

101. See id. at 14 (explaining that NCLB’s school “reconstitutions” resulted in high-needs
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step toward local control of public schools in 25 years.”!% The ESSA did away
with NCLB’s punitive measures.'® It also prohibited the Department of
Education from exerting influence over states in decisions related to achievement
standards, curriculum, instruction, and assessment.!%® The ESSA did establish a
requirement that states establish and submit standards of achievement to the
Department of Education, but the Department routinely approves plans that fail
to “address equity in meaningful and impactful ways.”!%” Professor Robinson,
an outspoken ESSA critic, complained that the law charges “the district that
created and tolerated the inequities . . . with addressing them.” 108

While President Donald Trump did not oversee a major ESEA overhaul,
his administration clearly indicated their priorities through words and actions.
Secretary of Education Betsy DeVos explained her philosophy thusly: “I trust
parents, I trust teachers, and I trust local school leaders to do what’s right for the
children they serve.”'” A February 2020 press release announcing Trump’s
proposed 2021 Department of Education budget called for “reducing the outsized
Federal role in education, and returning control over education decisions to
whom it belongs—States and local leaders.”!'? Education law and policy experts
criticized the Trump administration’s hands-off approach to federal education
policy implementation.'!!
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106.  See Robinson, supra note 81, at 937-38.

107. Fusarelli & Ayscue, supra note 85, at 36.

108.  Robinson, supra note 81, at 965.

109.  Press Release, U.S. DEP’T OF EDUC., U.S. Secretary of Education Betsy DeVos Announces
Release of Updated ESSA Consolidated State Plan Template (Mar. 13, 2017),
http://web.archive.org/web/20210108024803/https://www.ed.gov/news/press-releases/us-secretary-
education-betsy-devos-announces-release-updated-essa-consolidated-state-plan-template.
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Short on ESSA, EDUC. WEEK (July 15, 2019), https://www.edweek.org/policy-politics/opinion-how-
the-trump-administration-is-falling-short-on-essa/2019/07 [https://perma.cc/2L.4J-Y4BR]; Kenneth K.
Wong, Education Policy Trump Style: The Administrative Presidency and Deference to States in ESSA
Implementation, 50 PUBLIUS 423 (2020) [hereinatter Education Policy Trump Style]; Kenneth K. Wong,
Trump’s Administrative Presidency and Its Effort to Weaken Federal Oversight in Public Education,
BROOKINGS  INST. (Oct. 12, 2020), https://www.brookings.edu/blog/brown-center-
chalkboard/2020/10/12/trumps-administrative-presidency-and-its-effort-to-weaken-federal-oversight-
in-public-education/ [https://perma.cc/BL35-UPSD] [hereinafter Trump’s Administrative Presidency];
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The Trump administration’s Department of Education acted in accordance
with the above statements, generally “weakening federal oversight and reversing
Obama’s commitment on civil and student rights in public schools.”!'? Under
Trump, the Department rescinded Obama-era regulations on state academic
standards under the ESSA.!''3 The Trump administration also “scaled back
investigations into civil rights violations”!'* and cut the Office of Civil Rights’
budget by 22.6 percent.!!> Trump also oversaw a retreat from “federal oversight
over local use of federal Title I funds.”!''® This extreme deference to state and
local authorities allowed for “significant differences” in “plans for meeting
ESSA requirements on accountability, use of evidence-based school
improvement strategies, and commitment to equity.”!!” While the ESSA may
have kindled a reversion to greater state and local autonomy, the Trump
administration’s interpretation and implementation of the Obama law nearly
finalized the reversion.!'®

One area that has not yet been explored in the context of local control
failure and education federalism is that of EL education. As the population of
ELs in American public schools grows, so too must our attention to their needs.
The next Section will shine a light on the intertwined histories of EL education
policy, local control, and education federalism.

II1.
DEFERENCE TO STATE AND LOCAL AUTHORITIES HAS UNDERMINED FEDERAL
EFFORTS TO OVERSEE EL POLICY

In this Section, I will explore the major legal and policy decisions that
created our country’s approach to educating EL students. As in the previous
Section, this Section addresses each branch of federal government and their role
in creating a leadership vacuum that harms EL students. This Section will
proceed chronologically. Part III.A recounts legislative and judicial actions
between 1968 to 1981, which remain important to this day. Part II1.B explains
how NCLB provided an opportunity for the Court to re-examine its EL education
policy jurisprudence. Part I11.C introduces the reader to the current landscape of
federal policies, regulation, and guidance around EL education policy.
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A. 1968-1981: An Early Attempt at Federal Oversight and Its Demise

The history of modern English learner policy originates in the 1960s, with
legislative and judicial actors seemingly aligned on the need for more robust
rights and protections for EL students. These efforts ended with a landmark case
giving local education authorities broad discretion over EL education policy.'"”
That decision made it much harder to pursue the goals of federal policies enacted
soon before it.

The same impulse that inspired the federal government to create the
Department of Education and pass the original version of the ESEA also inspired
Congress to take a more active role in EL education policy specifically.'?° The
Bilingual Education Act of 1968 (BEA) “was the first piece of federal legislation
to focus exclusively” on EL student needs. !

The Act minimally intruded on local control of education according to
University of California, Irvine School of Law Professor Rachel Moran.!?? It
also reflected a cultural conflict of its time: whether programs should “promote
assimilation by overcoming a language deficiency” or “foster pluralism by
acknowledging a linguistic asset.”!?3 At the time, parents of bilingual learners
hoped to “eliminate linguistic and cultural barriers to achievement.”!?* They still
saw value in promoting culturally relevant curriculum, as it “could enrich the
educational experience” of more than just EL learners.'?> Many native English
speakers considered bilingualism a “useful skill that could benefit every child”
and even improve “the nation’s linguistic competencies and tolerance for other
cultures,” which could in turn improve the United States’ standing among world
nations.'?® According to reports from the passage of the BEA, legislators
recognized a few different purposes of bilingual education specifically, including
“instill[ing] a respect for cultural heritage,” “teach[ing] ... languages to all
children,” and “assimilation.” %’

The Supreme Court weighed in on the issue of EL education in 1974, with
Lau v. Nichols.'?® Chinese immigrant parents sued San Francisco Unified School
District (SFUSD or San Francisco) for failing to provide supplemental English
instruction to their children.'?® The Court found that San Francisco’s practices
violated Title VI of the Civil Rights Act of 1964 (Title VI), which bans
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“discrimination based ‘on the ground of race, color, or national origin,” in ‘any
program or activity receiving Federal financial assistance.””!3 SFUSD, like
most U.S. school districts, received federal funding.'*' The Department of
Health, Education, and Welfare (HEW) issued guidelines in 1970 requiring
federally funded school districts “to rectify the language deficiency” of English
Learners in order to “open . .. instruction” to those students.!*> HEW further
specified that recipients of federal funding could not discriminate “in the
availability or use of any academic . . . facilities.”!3? It seemed “obvious” to the
Lau Court that the plaintiffs received fewer benefits and were denied “a
meaningful opportunity to participate.”'3* While the Court held that SFUSD had
violated Title VI and the associated HEW guidelines, it did not prescribe any
particular form of relief.'*> It did offer a few suggestions: “[t]eaching English,”
“[g]iving instructions . .. in Chinese,” and whatever other solutions SFUSD
found. 3¢ The Court directed SFUSD to “apply its expertise to the problem and
rectify the situation.”'37 Notably, after Lau, “the number of states with bilingual
education acts more than doubled, and several more states repealed statutes
declaring English the sole language of instruction.”!38

Congress incorporated the Lau decision into the Equal Education
Opportunity Act of 1974. The Equal Education Opportunity Act (EEOA) entitles
“children enrolled in public schools” to “equal educational opportunity without
regard to race, color, sex, or national origin.”'3? It “defined the responsibility of
state and local agencies to provide equal educational opportunity” and
recognized a private right of action for students to ensure that agencies fulfilled
that responsibility.!*® The Act additionally increased educational agencies’
dependence on the federal government for EL education support by establishing
eligibility requirements for grants under the Bilingual Education Act.'#!
Congress assembled a group of “bilingual educators, lawyers, and
representatives of linguistic minority groups” to create “guidelines to help school
districts.”!*? These guidelines, combined with increased availability of BEA
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grants, “increased federal influence over curricular decisions,” according to
Moran.'#

The EEOA’s vague language prevented Congress from maintaining its
supremacy over EL education. For example, the EEOA adopted Lau’s definition
of discrimination into § 1703(f),'** which requires educational agencies to “take
appropriate action to overcome language barriers that impede equal
participation,”'# but declined to take a stance on what appropriate action
meant. 46 Additionally, the EEOA did not endorse a particular pedagogy.'¥” It
emphasized “assimilation”!*® and required efforts to remove language barriers,
but it did not even require access to bilingual education.!® Legislative history
indicates that President Nixon supported the EEOA in part to prevent judges
from “defining and shaping” EL education in the same way they had defined and
shaped desegregation.'*° Ironically, despite Nixon’s desire to avoid judicial
lawmaking, the EEOA’s broad language required interpretation, so the judiciary
got involved.'!

The Fifth Circuit created a still-relevant “three-prong test” in Castarieda v.
Pickard that looked at a EL program’s basis in sound educational theory, how
the program was put in place, and the actual effect of the program after a trial
period to evaluate if there was a violation of § 1703(f).'>? In Castarieda,
Mexican-American families brought a class action lawsuit against a Texas
school district and alleged that the district had violated Title VI and the EEOA
by “failing to implement adequate bilingual education to overcome . . . linguistic
barriers.”'>* The district, which served a predominantly Mexican-American
population,'>* only offered bilingual classes from kindergarten through third
grade.!>> After third grade, classes were conducted exclusively in English, with
“Spanish-speaking teacher aides” to assist students whose language
“difficulties” impaired “their ability to participate in classroom activities.”!%¢
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One third of the district’s students received additional language support after
third grade through school-specific “learning centers.” '3’ The plaintiffs sought a
language program that emphasized development of English and Spanish
language skills equally. '

The court applied its factors to the district’s curriculum choice and teacher
preparation efforts. The first factor—basis in sound educational theory—was not
at stake in the case. The district’s curriculum emphasized English proficiency,
sometimes sacrificing “learning in other areas.”'>® The court found that this
approach fulfilled the second factor’s mandate. It held that the EEOA left school
districts “free to determine the sequence and manner” in which ELs “tackle this
dual challenge” of developing English proficiency and other academic area skills
and knowledge.'®°

The court was not so forgiving on the issue of teacher preparation. The
record indicated that some bilingual teachers had a “very limited command of
Spanish” and were not required to demonstrate objective mastery of even the
district’s Spanish requirements, which imposed a minimum vocabulary of only
seven hundred words.'®! The court found that teacher preparation failed to pass
the second factor because “deficiencies in the in-service training of teachers for
bilingual classrooms seriously undermine the promise of the district’s bilingual
education program.”!? The Fifth Circuit remanded the issue of teacher training
to the district court to determine the precise origin of the failure.'®* The court
acknowledged that the teachers’ incompetence could be alternatively attributed
to training program inadequacies, insufficient requirements (such as the 700-
word requirement) or individual failure to master material.'®*

Castaiieda, in addition to further cementing the supremacy of local control,
made alarming statements regarding Title VI, Lau, and University of California
Regents v. Bakke. The Castarieda court found that under Lau’s interpretation of
Title VI, only school districts that “failed to provide any English language
assistance” to EL students violated federal civil rights law.!% Further, the court
noted that Bakke had created a discriminatory purpose or intent requirement for
a Title VI violation. %6

Ultimately, Castarieda contributed to federal EL education policy in two
major ways. First, it created a three-prong test that gave school districts the
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benefit of the doubt and significant autonomy.'®” Second, it expressed a
heightened standard for finding a Title VI violation.'®® Castaiieda ultimately
“restricts the ability of courts to interfere in the decisions of a school district,
unless [the district] completely fails to act.”!

B. 2009-2015: The Supreme Court Re-Examines EL Education

This Section introduces and analyzes Horne v. Flores, in which the
Supreme Court considered the issue of EL education policy.!”” NCLB’s passage
provided the Court with the opportunity to reconsider local education authorities’
implementation of federal mandates regarding EL students. The result should not
surprise the reader; the Court found that local education authorities had broad
authority and discretion over EL policy.

In 1992, a group of EL students sued an Arizona school district for
“providing inadequate EL[] instruction” under the EEOA. '7! In January 2000, a
U.S. District Court found that the school district had violated the EEOA.!7? That
case led the court to scrutinize the entire state’s EL funding system and impose
various orders and injunctions related to the system.!”® In 2006, the State took a
new approach: it argued that the passage of NCLB in 2001 constituted “changed
circumstances” that warranted lifting the earlier sanctions imposed on the
state.!” State Superintendent of Public Instruction Tom Horne asserted that
compliance with NCLB “established compliance with the EEOA.”!'7> The Court
disagreed.

The Court found that NCLB compliance did not require “a determination
that [EL] programming results in equal educational opportunity.”!7® Still, the
Court found NCLB “probative” to the issue of EL instruction effectiveness.'”’
Most notably, NCLB disentangled the issues of funding and effective instruction.
The Court held that the school district in question could now show EEOA
compliance “by means other than increased funding—for example, through . . .
structural, curricular, and accountability-based reforms.”!”® The Court also
rejected the relevance of “persistent achievement gaps” between EL and native

167. See Rodriguez, supra note 127, at 223.
168.  See id. at 208 (citing Castarieda, 648 F.2d at 1007).
169. Id. at223.

170. Horne v. Flores, 557 U.S. 433 (2009).
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English speaker students.!” It held that the EEOA only requires “appropriate
action,” not “equalization of results between native and nonnative speakers.”!80

Under Horne, EL students and their advocates can demand neither
increased financial support nor equal outcomes. Horne only requires appropriate
action, and lets local authorities define that term.'8! Horne encourages courts to
“give great deference to states and school districts” because of these entities’
expertise in the areas of budget, policy, and educational programming.'®? Some
have argued that Horne even foreclosed the possibility of using the EEOA to
advocate for quality EL education. !%3

As a result of Horne, EL education advocates had weak legal ground for
advocacy efforts until 2015. NCLB, however, provided a useful tool for EL
education advocates. From 2002 to 2015, NCLB tied student outcomes to school
funding. NCLB utilized “high-stakes testing” “to prove that students are making
what the law terms ‘adequate yearly progress’ toward achieving ‘annual
measurable achievement objectives.”” '3 The law required states to show that
ELs made “yearly progress” towards proficiency in math and English.!® A state
report, which showed a failure to meet that goal, could form the basis of a
complaint under the EEOA if a district or state also failed to take appropriate
action. NCLB was not without consequences. While NCLB provided federal
accountability, the means of doing so unfairly penalized EL students. For EL
students, tests inevitably assessed language proficiency rather than “academic
content knowledge” because all tests were conducted in English, thus limiting
the potential for students who were not yet English-proficient to demonstrate
their knowledge. % Furthermore, schools with high numbers of EL students were
“disproportionately likely to face sanctions under the accountability mandates of
NCLB.”'® In 20135, the federal government eliminated much of NCLB’s federal
accountability aspects by enacting the ESSA.

C. 2015-2021: Deference to States and Localities, with Gentle Federal
Guidance

This Section provides an overview of current federal policy on EL
education. While the Department of Education under Obama attempted to
provide non-binding guidance to states and localities, these efforts stagnated
under President Trump.
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The ESSA cemented the federal government’s commitment to education
federalism. This commitment extends to its guidelines regarding EL students.
The ESSA requires states to adopt “English language proficiency standards” in
“speaking, listening, reading, and writing.”'®® These standards must align with
“challenging State academic content standards.”'® States must assess all EL
students every year, and must establish long-term goals for increasing the
percentage of students “achieving English language proficiency.”!®® However,
the proficiency standards, academic standards, contents of the assessment, and
long-term goals are all to be determined by the state. States determine when a
learner qualifies as an EL student, benchmarks for progress towards proficiency,
and when students have achieved English proficiency.!®!

The Department of Education provides additional guidance through fact
sheets, manuals, and Dear Colleague letters, all available on its Office of Civil
Rights website. Fact sheets explain states’ and districts’ legal obligations to ELs
and their families and expectations for statewide assessments.!'*> A collection of
short documents explains key elements of the federal government’s expectations
for state EL initiatives.'”> These expand upon a 2015 Dear Colleague letter,
which summarized, in lay terms, components of the ESSA, EEOA, and Title VI
defining EL rights.'”* The letter, published jointly by the Department of
Education’s Office of Civil Rights and the Department of Justice’s Civil Rights
Division (the Departments), emphasizes supporting compliance. It identifies ten
“Common Civil Rights Issues” associated with state EL programs:

(1) Identifying and Assessing All Potential EL students, (2) Providing
EL Students with a Language Assistance Program (3) Staffing and
Supporting an EL program (4) Providing Meaningful Access to All
Curricular and Extracurricular Programs (5) Avoiding Unnecessary
Segregation of EL Students (6) Evaluating EL Students for Special
Education Services and Providing Special Education and English
Language Services (7) Meeting the Needs of EL Students Who Opt Out
of EL Programs or Particular EL Services (8) Monitoring and Exiting
EL Students from EL Programs and Services (9) Evaluating the
Effectiveness of a District’s EL Program, (10) Ensuring Meaningful

188. 20 U.S.C.§6311.
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Communication with Limited English Proficient Parents.!%’

However, the letter assures readers that “there is more than one way to
comply with the Federal obligations.”!*® The letter goes on to discuss each of the
ten identified issues, including general examples of compliant practices,
noncompliant practices, and elements the Departments consider when
investigating district practices. Even this forty-page letter uses vague language,
leaving definitions of words like “effective,” “adequate,” and “meaningfully
participate” up to state and local officials to interpret.

In addition to the Department’s authoring of the letter, the Department of
Education Office of English Language “provides national leadership” on
supporting students’ English language acquisition.!”’” The Office of English
Language provides some of the manuals discussed above. It also links to the
National Clearinghouse for English Language Acquisition, which disseminates
“information about educational research, practices, and policies for English
Learners.”!”® The Clearinghouse features an online resources library targeting
“stakeholders” who want to learn more about EL education.'® For teachers, the
Clearinghouse promises “practice briefs and podcast episodes on instructional
approaches and strategies.”?%

The ESSA and the associated guidelines show the dominance of education
federalism, which is, as discussed previously, a dramatic shift from the
egalitarian intentions of laws governing EL education. The Bilingual Education
Act, which reflected a belief in multiculturalism and equal opportunity, was the
first law to recognize the special needs of EL learners. Lau asserted that
American public schools were responsible for their EL students’ outcomes and
afforded the students additional protections under federal law.

However, ensuing cases and legislation undid much of the progress gained
in the mid-twentieth century. Castaiieda prescribed a vague, state-friendly
framework for EL curriculum, and indicated that EL education could no longer
be pursued as a civil rights issue. NCLB offered the possibility of enforcing EL
education standards, but Horne foreclosed this possibility while also
strengthening the hold of education federalism within EL policy. Horne gave
states and school districts broad discretion over their approach to educating EL
students. ESSA affirmed this approach and even broadened state autonomy.
Now, EL education is almost exclusively left to state and local entities. The next
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Section will explore how California and Texas adapted to their increasingly great
responsibility with regards to educating EL students.

Iv.
STATE EFFORTS TO STANDARDIZE EL. EDUCATION HAVE NOT GONE FAR
ENOUGH TO COMBAT LOCAL CONTROL

California and Texas have the highest percentages and largest populations
of EL learners in the United States. Their EL education policies have impacted
millions of Americans, and their successes and failures in this area are influential
and instructive. Because of their large EL student populations, these states have
more occasion than others to deeply consider their approach towards EL
education. Also, their relationships with EL education are as old as their
statehoods. This means that their opportunity to address EL needs is not only
constant, but also integral to their identity. Each of their markedly different
approaches to EL education offer lessons for legal advocates and policymakers
alike.

A. California’s Long-Standing Antipathy Towards Immigrants and
Minority Language Speakers Still Affects Students and Families

California’s EL policy parallels the state’s history of anti-immigrant
sentiment and action. While major laws in the late twentieth century severely
curtailed opportunities and services available to ELs, recent changes reflect the
state’s willingness to course correct.

California’s modern EL education regime arguably begins with the passage
of California Proposition 63 (Prop 63) in 1986, which made English the official
language of the State of California. Prop 63 “advised public officials ‘to insure
that the rule of English as the common language of the State of California is
preserved and enhanced.””?’! The same anti-immigrant views that propelled
Prop 63 to 74 percent voter approval led to an equally overwhelming passage of
California Proposition 227 (Prop 227). Prop 227 all but eliminated all forms of
EL education other than “sheltered English immersion,”?°> where EL students
are isolated in remedial English Language courses until they attain proficiency.
Sheltered English immersion existed before Prop 227 but became the almost
universal method of educating EL students after its passage.?3 Prop 227’s most
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BALLOTPEDIA, https://ballotpedia.org/California_Proposition_58, Non-
English Languages Allowed in Public Education (2016)#Campaign_finance
[https://perma.cc/MZX5-Z22A]. Prop 227 required classes be taught predominantly in English and
shortened the time that ELs spent in “special classes before moving to regular classes.” /d. Parents could
“opt their children into bilingual programs by signing a waiver. The waiver is approved if one of three
conditions is met. First, the student must have ‘attended an English-only classroom for at least 30 days’”
and their “teachers, principal, and district superintendent” must “all agree [they] would learn better in a



2021] EDUCATION FEDERALISM IN ACTION 2491

prominent proponent, Ron Unz, held a “disdain for multiculturalism and a
preference for swift immigrant assimilation.”?% Other proponents of both Prop
227 and Prop 63 feared the erosion of “national unity” and believed that English
immersion would enforce a “common linguistic heritage.”?% Prop 227’s passage
reflected widespread racism against Mexican-American and other Latinx
communities. >

Prop 227 harmed students, teachers, and immigrant communities, and it
destroyed “programmatic, educational, and sociopolitical advances” towards EL
educational equity.?’” Immediately, the percentage of EL students enrolled in
bilingual programs dropped from 29 percent to 8 percent,?’® and the achievement
gap between native English speakers and EL students widened in the first year
of Prop 227’s implementation.?%’ Jennifer Chacon, an immigration law professor
at UC Berkeley, noted in 2008 that Latinx students were severely
underrepresented in California institutions of higher education.?'” She blamed
this underrepresentation in part on the impossibility of meeting matriculation
requirements while in isolated English immersion classes.?!!

Some of the above harm to students arose from Prop 227’s effect on
teachers in non-English immersion programs. Educators in bilingual programs
were especially disadvantaged. They became “legally liable for not teaching . . .
under the guidelines established by the proposal.”?'? In practice, this meant that
teachers could face legal consequences for translating even classroom directions
or rules into a student’s native language. To make matters worse, the State never
provided these teachers with the resources necessary to make the shift: for at
least a year after Prop 227’s implementation, there was no associated
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curriculum.?!® The challenges teachers faced under Prop 227 contributed to its
harmful impact on students and families.

Instead of helping immigrant communities integrate into English-speaking
society, Prop 227 amplified animus. As a baseline matter, the law itself was a
form of discrimination, since it restricted parents’ decision-making power over
their children’s education solely on the basis of race and national origin.?'* It
also reinforced the fallacy of English language superiority.?!> This in turn
bolstered antagonism towards Latinx communities, especially when those
communities advocated for their rights to equal educational opportunity.?!'®

Despite the law’s negative consequences on students, teachers, and
immigrant communities, legal challenges to Prop 227 failed on the basis of
education federalism. In Teresa P. v. Berkeley Unified School District, the
federal district court for the Northern District of California found that Prop 227
did not violate the EEOA because it constituted a “good faith effort[].”2!” Under
Castarieda, California was not required to “implement an ideal academic
program,” or require school districts to provide “bilingual, primary language”
programs favored by many EL students’ parents.?!® State and local authority over
education resulted, once again, in unequal opportunities for marginalized
students.

Soon after the passage of the ESSA, California changed course. In 2016,
California voters overwhelmingly approved California Proposition 58 (Prop 58),
which implemented the California Multilingual Education Act.?!® Then-state
senator Ricardo Lara, now the California Insurance Commissioner, developed
the legislation. It rescinded the de facto ban on English-only instruction. Under
Prop 58, schools may “utilize multiple programs, including bilingual
education.”??° Prop 58 does not require schools to create new programs.??! It
does require that schools and districts “solicit parent/community input in
developing language acquisition programs.”??> This means that, “to the extent
possible,” schools and districts must include parents and community members in
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discussions around changes to EL education.?*? Prop 58 supporters included the
California Teachers Association and its Political Action Committee, the
California Democratic Party, the California Chamber of Commerce, and the
Service Employees International Union. The California Republican Party
opposed the measure.

Prop 58’s passage indicates a shift in attitude with regard to California’s
1.4 million Spanish-speaking EL learners.?** Notably, its proponents also touted
it as a restoration of local control in addition to its value as a vehicle for
“intercultural interactions and empathy.”?2> Before Prop 58, only 425 California
public schools had bilingual programs.??® Since Prop 58’s passage, this number
has grown to 493.%27 For context, there are over ten thousand public schools in
California.

One challenge facing bilingual expansionists is a lack of qualified teachers.
Though districts and schools have increased their demand for bilingual
educators, the need is not being met. The State government addressed the
demand for bilingual programs with a $5 million grant distributed across “four
school districts and four county offices of education.”??® These local authorities
included Sacramento County and Los Angeles County.??° The latter administers
an annual educational programs budget of $170 million.?3°

The State retains authority over directing compliance with the ESSA.
California promotes compliance with the ESSA through state English Language
Development (ELD) standards and online guidance. California’s ELD standards
are thorough and aligned with state and Common Core academic standards. The
standards sort ELs into three categories of proficiency: “Emerging,”
“Expanding,” and “Bridging.”?*! They divide academic work products into three
“modes of communication:”  “Collaborative,”  “Interpretive,”  and
“Productive.”®*? They also distinguish between two forms of language
acquisition: “Metalinguistic Awareness” and “Accuracy of Production.”?* The
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standards, which can be found on the California Department of Education (CDE)
website, include standards for grade levels K-12, subdivided by each of the
categories named above.?®* The State mostly delegates attainment of the
standards and interpretation of the terms to schools and school districts. Schools
and districts are also responsible for program and curriculum design,
professional development, and benchmark assessment creation to individual
schools and districts.?%

California imposes a few general mandates and expectations on districts
beyond compliance with federal law. The CDE requires schools to provide both
designated and integrated ELD in classrooms with ELs.?*¢ Designated ELD is a
protected part of the academic day devoted to acquiring English language.
Integrated ELD encompasses mainstream classroom practices, which
incorporate standards and principles of language development. The State expects
districts to work towards two goals: (1) supporting ELs in achieving “parity”
with native English speakers and (2) supporting ELs in achieving “the same
rigorous grade-level academic standards™ as their peers.?*” CDE suggests three
models for teaching ELs but notes that these are not the only possible effective
options.?®® The models are dual-language immersion, transitional immersion,
and structured English immersion.?*°

California provides its schools with a robust structure of standards and
laudable goals. Prop 58’s passage represents a significant and important step
toward providing equal educational opportunity to ELs in California. Its impact
is hard to discern, both because of its relative newness and because California
transitioned to a new form of EL progress assessment in the 2017-2018 school
year.?*? This makes data for the last two school years impossible to compare to
prior years. In 2018, 48.3 percent of ELs made progress towards English
proficiency.?*! That same year, 70.9 percent of ELs graduated from high
school.?*? The next year, this number increased by 1.7 percent.?*
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Progress in the State still faces significant hurdles. Prop 227’s demise is so
recent that many current ELs still feel its impact. Further, a shortage of qualified
teachers and a heavy reliance on local control yields inconsistent opportunities,
experiences, and outcomes for California’s 1.4 million ELs.?#

B. Inadequate Spending Undermines Centralized Efforts to Improve EL
Education in Texas

Despite longstanding statewide mandates regarding EL education, Texas
largely fails its EL population. This Section explains the major reasons for that
failure: broadly, inadequate funding and deference to local educational
authorities.

Texas is now a “national epicenter” for bilingual education, but that has not
always been the case.?® In the first half of the twentieth century, school districts
enlisted an arsenal of tools to perpetuate the segregation of EL learners.?*® Native
English speaker Texans justified this segregation by labeling Mexican-American
students, who were the primary victims of segregation, as “‘linguistically’ or
‘educationally’ handicapped.”?*’

As early as the 1950s, parents and advocates started bringing legal action
against Texas schools.?*® Following the Lau decision, Latinx advocacy groups,
particularly the Mexican American Legal Defense and Education Fund
(MALDEF), brought a slew of desegregation cases based on national origin and
language ability.?*’ Bilingual education became the advocates’ goal as early as
the 1970s because of its potential as a tool for cultural maintenance and a potent
tool in English acquisition.?>° A 1968 law “remov[ed] a prohibition” on bilingual
programs in public schools, paving the way for MALDEF’s efforts throughout
the next decade.?!

MALDEF and its allies, including the League of United Latin American
Citizens (LULAC) won significant victories for the bilingual education
movement in Texas. In 1971, a U.S. district court required a Texas school district
to establish a bilingual program, in United States v. Texas.*>* The case had two
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important consequences. First, it “led to a comprehensive order against the entire
State of Texas requiring school districts to make significant improvements in
Texas’s bilingual education program, including changes in the curriculum,
faculty, materials, and protocols for implementation.”?>* Second, it “became a
model for how to design and implement a proper program of instruction for non-
English speakers.”?* The case desegregated all Texas schools by requiring the
state “to offer a constitutional system of bilingual education to all qualified
students.”?> Though ultimately overturned by the Fifth Circuit Court of
Appeals, United States v. Texas provided state Senator Carlos Truan with a
blueprint for what would eventually become the state’s bilingual education
mandate, Senate Bill (S.B.) 477.25¢ Passed in 1981, S.B. 477 prescribed “uniform
procedures for student identification and placement, [and] established exit
criteria for students to be transitioned out of the mandated program.”?7 It
required any district with an enrollment of twenty or more EL students to offer
targeted language instruction,?® and established a 10 percent increase in funding
for each student enrolled in a bilingual program.?

Texas continues to impose some statewide requirements for EL education
programs. Districts with bilingual programs must establish Language
Proficiency Assessment Committees (LPAC).?*° Each LPAC must include (1) a
bilingual educator, (2) a transitional language educator, (3) a parent of an EL
student, and (4) a campus administrator.?6! LPACs help districts comply with the
State’s mandates, which include achieving ELD standards.?¢?

The State also has a heavy hand in ensuring compliance. Through periodic
evaluations, Texas measures school districts on their program content, design,
and coverage; identification and classification procedures; staffing; learning and
testing materials; reclassification; and LPAC activities.?®* For aspiring bilingual
and transitional program teachers, the State has strict credentialing
requirements.?% For current teachers, the State provides online resources on
curriculum development and lesson planning, as well as links to regional
professional development opportunities.?%®
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Despite early victories and robust structure, EL education in Texas is hardly
a success story. While 70 percent of Texas EL students graduate high school,
only 24 percent progressed towards English proficiency in 2013-2014, and only
25 percent attained proficiency.?¢® These failures can in large part be attributed
to the State’s failure to financially support education and the disproportionate
impact that decision has on school districts with large EL populations.

Texas’s underfunding of education is not specific to EL programming. 26
EL students feel the impact more severely because of the high cost of EL
education®®® and Texas’s reliance on local tax bases to fund education.?®® EL
programs require “significantly more per-pupil funding.”?’° The problem is that
Mexican-Americans, who make up the bulk of Texas’s EL population, “are
concentrated in the very poorest districts.”?’! Education funding in Texas relies
overwhelmingly on local property taxes.?’? This creates a few problems. First,
property values in poor areas are lower.?’> Even when these districts set taxes at
the maximum rate of $1.17 per $100 of property value,?’*they cannot fund even
“adequate” educational opportunities for their students.?’”> EL programs in
particular are “significantly underfunded.”?’® The State’s 10 percent contribution
is insufficient. In 2016, before the Texas Supreme Court overruled it, a Texas
court found that the State should increase its contribution to 40 percent.?”” Other
education advocates have pushed the state to cover 50 percent of all public
education costs.?”® Neither proposal seems poised to succeed in the Legislature,
which cut education spending drastically during the Great Recession®’” and has
still yet to return to its 2009-2010 school year peak.?%* The State’s decision to
rely overwhelmingly on local property taxes to fund education got a seal of
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approval from the Supreme Court in San Antonio Independent School District v.
Rodriguez, discussed in Part 128! That case ratified Texas’s system on the basis
of “local control”?® and federalism.

The results of Texas’s failure to adequately fund EL education are severe.
Schools cannot provide “materials, and curriculum to offer a quality program fit
to the students’ needs.”?®* In Houston, the State spends “less than half of what
would be needed to achieve national-average outcomes.”?®* One issue
exemplifies this failure: teacher training. Texas fails to recruit, train, and retain
enough qualified bilingual teachers. In fact, despite its growing EL student
population, Texas has a “diminishing number of certified bilingual
instructors.”?8

Texas also pushes policy decisions to districts, further exacerbating the
State’s failure to ensure educational equity to EL learners. Since S.B. 477, the
State has allowed districts “significantly more flexibility in adopting either
transitional bilingual education programs, immersion programs, or some other
program.”?8¢ Now, the State only requires bilingual education in grades K-5.
Further, it defines bilingual education as an instruction program “in the primary
language of the students enrolled in the program and for carefully structured and
sequenced mastery of English language skills.”?®” The emphasis on English
mastery, rather than bilingualism, is antithetical to S.B. 477’s civil rights goals.
Though the State’s law may have evolved, local attitudes have not kept up.
Before S.B. 477, English-speaking Texans resisted bilingual education in
reaction “to the forced integration of the schools and the significant increase in
the number and percentage of Latino students in the schools.”?®¥ Now, those
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same attitudes fuel local English-only movements?®

of segregation in public schools.?*°

and a persistently high level

IV.
IMPROVING OUTCOMES FOR EL. LEARNERS REQUIRES EFFORTS ON THE
FEDERAL, STATE, AND LOCAL LEVELS

Education federalism has replaced equal educational opportunity as the
guiding philosophy in EL education policy. Reverence for local control in the
federal courts undermined efforts to enforce federal laws, which aim to protect
EL students’ rights. State efforts fared only marginally better than federal efforts.
In California, a twenty-year ban on bilingual education left the state starving for
resources necessary to create successful EL programs. In Texas, a discriminatory
funding structure leaves the neediest schools with the fewest resources. Though
research on the advantages of bilingual education abounds, politics on the local,
state, and national stages make implementation nearly impossible. Without
drastic shifts in allocations of power and in approaches to programming, the U.S.
will continue to fail its EL learners.

Progress in this area requires re-allocating power between federal, state,
and local authorities. The current emphasis on local control yields poor results,
which fail to meet the mandates of Lau v. Nichols and the Bilingual Education
Act. Given the oppositional relationship between local control and education
federalism, this is unsurprising. The solution is also unsurprising: a more robust
federal role in EL education policy with state and local agencies remaining as
crucial players in this new paradigm.

A. Federal Government

The federal government is best positioned to lead the effort to improve
outcomes for EL learners, as it has the financial and personnel resources to lead
a national effort.?’! This makes it the best equipped for research, policymaking,
information dissemination, and resource redistribution.?> Historically, the
federal government has intervened in order to address civil rights issues such as
educational equity.?®® The crisis in EL education requires such intervention.

Federal efforts feature advantages beyond their historical importance and
relative power. The prominence and composition of the federal legislature also
favor it to lead this effort. More voters turn out for federal elections than state or

289. Id. at 890, 895 (““Spanish-speaking students need to learn to speak English and be a proper
American’ has imbued much of the state’s resistance to bilingual education with a clear anti-Mexican
animus.”).

290. Id. at 830, 887.
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293.  Id. at 1002; Robinson, supra note 63, at 304, 311.



2500 CALIFORNIA LAW REVIEW [Vol. 109:2465

local ones, and voters are more likely to inform themselves on matters of federal
politics and policy than state or local issues.?** The federal government therefore
represents a greater diversity of backgrounds and viewpoints than state or local
government.?® Federal laws have symbolic power in that they create shared
experiences between very different individuals and communities. Scholars
recognize that creating a shared experience leads to broader coalition building
by yoking the fates of disparate pockets of Americans.?

The federal government should expand its influence over EL education by
creating federal ELD standards, federal entry and exit benchmarks, and by
increasing awareness and enforcement of EL rights. California and Texas both
demonstrate the importance of robust ELD standards as a baseline. Standards
provide advocates with a way to measure curriculum, program, and policy
success. There is no need for these standards to be state-specific. In fact,
inconsistencies in standards between states harm ELs by masking student
proficiency and growth under vague language. Though this Note compared states
earlier, doing so presents inherent challenges: states define “progress” and
“English proficiency” differently, making cross-state comparisons indefinite at
best. The federal government has successfully released learning standards
before,?” and can and should follow up on the success of Common Core by
developing ELD standards and incentivizing states to adopt them. For much the
same reasons, the federal government should define entry and exit standards for
EL programs.?®® Universal benchmarks and standards will facilitate federal
monitoring of state progress.>”® Historically, more federal accountability
supports help equalize educational opportunity.3%

Federal action must extend beyond the implementation of standards and
benchmarks and empower students, parents, educators, and administrators with
more specific knowledge of their rights. There are relatively few federal
enforcement actions for EL civil rights violations. It is unlikely that the low
number of federal enforcement actions corresponds to the number of civil rights
violations over this issue; it is likelier that impacted parties do not know their
rights, do not have access to the legal system, fear or distrust the government, or
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face any other of a multitude of barriers to seeking legal remedies. The federal
government should publicize EL rights in all forms of media and in as many
languages as possible. By increasing community awareness, federal agents can
ensure that they are not the only enforcing agents; parents, students, and teachers
will also hold states and districts accountable.?"!

B. State Governments

Despite the need for a more robust federal role in EL education policy, state
governments maintain a crucial role in this new paradigm. States should leverage
their resources to increase the number and quality of bilingual teachers and
continue to provide these educators with the tools they need to succeed.

States can best serve their students, EL and native English speaking alike,
by prioritizing bilingual education. These programs are not only beneficial to all
students, but they are also popular among native English speaker parents.30?
California and Texas both demonstrate that allowing or even requiring bilingual
education is insufficient. Though universal bilingualism may be the goal, an
unfunded mandate cannot be the vehicle for achieving that goal. States can
prioritize developing their bilingual programs through the tools they retain even
in the current paradigm of education federalism.

State governments have the closest relationships with community colleges,
public universities, and other teacher pipelines. In order to meet their statutory
burden under the BEA and the ESSA, states must ensure adequate training for
teachers bound for classrooms with EL students. Texas offers one example of
thorough bilingual teacher training requirements. In addition to requiring
linguistic competency, states should require cultural competency. Too many
teachers currently enter classrooms assuming their EL students possess a
linguistic challenge or deficit. Teacher preparation programs can counter
assumptions of deficits by emphasizing the benefits of learning two languages at
once. For example, EL students often possess strong lexical knowledge.3%
Spanish-speaking EL students are well equipped to learn academic vocabulary
because of the Latinate origins of many of these words.?** Finally, even “code-
switching” between English and Spanish demonstrates a mastery of subtle
language skills such as tone, audience, and “shades of meaning.”3*> Notably, the

301. See, e.g., Menken, supra note 13, at 165—67; Brignoni & Wetig, supra note 15, at 31-32.
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“bundle”3% of language tools which EL students already have at their disposal
overlap with both Common Core standards and with many states’ standards.3%’

States should ensure that teacher preparation does not end when teachers
pass credentialing exams and enter classrooms. Ongoing professional
development requirements keep teachers’ knowledge current, as pedagogy and
curriculum evolve quickly and constantly. States should at least require
educators and administrators to stay current on these topics and on other key
topics, which are particularly relevant to the state’s EL student population.
Currently, much professional development takes place on a local level. States
can shoulder more of that burden by providing statewide and regional trainings,
which include multiple school districts.3?® This will ensure greater uniformity
across states and provide educators with more opportunities to improve their
approach.

C. Local Educational Agencies and Communities

Local educational agencies also maintain important functions in the new
paradigm. Foremost is curriculum development. Castarieda likely prevents state
or federal entities from encroaching on school districts’ autonomy over EL
curriculum, and most states still grant school districts the power to select
curriculum and teaching tools.’*” In these cases, districts should look to each
other and to their most successful school programs for inspiration.?'° Two recent
studies of EL education programs in California show how curriculum and
program structure can be tailored to fit the needs of specific communities and
language groups.

Westminster School District in Orange County, California has successfully
implemented dual-immersion programs in both Spanish and Vietnamese.?!! The
district’s goal is bilingualism and biliteracy for all students, EL and native
English speakers alike.?'? The district implemented its programs to serve the
needs of its student population, 40 percent of whom are ELs, and “in response to
the growing research base suggesting that dual language immersion is one of the
most effective instructional approaches for promoting ... linguistic and
academic development.”?!3 Westminster followed research indicating that ELs
in bilingual programs enjoy higher levels of academic achievement and higher
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rates of reclassification.?'* An approach inspired by Westminster would
therefore heavily incorporate the latest in language acquisition research.

Westminster’s success also relies on a strong partnership with the local
community. Teachers work with classroom parents to find academically
appropriate, culturally relevant materials.3'> District officials promoted the
program on the local Vietnamese news station.3'® Leaders drew on community
resource such as “heritage language schools” for additional resources.?'” The
district also looked far beyond its boundaries, forming a relationship with a
district in Washington state, which also has a Vietnamese dual immersion
program.3'8

Westminster’s community engagement efforts serve important functions
beyond improving students’ outcomes. Of course, culturally relevant,
academically appropriate material empowers students and engages families.3!”
It also empowers families against “dominant political and social forces[,]” which
ignore and marginalize immigrant and language minority communities. This is
especially crucial when many minority language speakers “lack the basic right
to cast a vote.”3?° Involving language minority families is key to successful
bilingual education®?! and extends democratic and civic engagement
opportunities to those who are often overlooked by government.

Involving communities also realizes some of the original goals of the
American school district. It allows a local education authority to maintain
community values through public education.’?> These values include those
inherent to the language of minority groups served and those inherent to the
project of teaching diverse classrooms. Schools containing many language
groups and cultures expose students to a variety of ideas and principles.3??
Cultural and philosophical diversity emphasizes the importance of democratic
decision-making across lines of difference.3?* It shows language minority and
native English-speaking communities alike that a plethora of experiences and
practices are relevant and worthy of understanding. Westminster School
District’s experience with bilingual education shows that investing community
members in creating culturally competent schools benefits all students and their
families.
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Another study by nonprofit ASCD assessed the efficacy of EL programs in
an unnamed California school district.3?® The authors compared various models
of EL instruction over twelve years.32¢ This district offered its ELs four different
options: English immersion, transitional bilingual, maintenance bilingual, and
dual immersion. Researchers found that while students in the dual immersion
program took the longest to attain English proficiency, more of them met that
goal than the students in other programs.’”’ Additionally, more students
reclassified in the dual immersion program.’?® Over the long term, dual
immersion students surpassed peers in other programs in ELA skills.??° This
study contains a warning for all levels of government and advocacy: don’t rely
solely on short-term goals and assessments. Bilingualism takes time. Its benefits
are clear. The ASCD study cautions against sacrificing those benefits at the
expense of yearly state assessments.

The above school district’s experience presents a complication to this
Note’s emphasis on urgency. While the United States cannot afford to fail any
more EL students, neither can it afford to jump to conclusions about programs
and curriculum based on annual data. EL education requires longitudinal studies
and long-term investments. Patience, determination, and confidence are all key
to improving outcomes for EL students. In other words, adults must practice the
very qualities they preach to students.

CONCLUSION

EL students have always been in American public schools. As their
population grows, so does the imperative to better serve their needs. The
country’s failure on EL education policy has harmed students, families,
communities, and the United States broadly.

The legal history of EL education shows that education federalism has
hindered progress towards the above goals. Contrary to popular belief, local
control has not produced more accountable and community-oriented schooling.
It has historically served anti-immigrant, oppressive, and segregationist ends.
Federal court cases have prioritized local control over efforts to increase equal
educational opportunity for EL students, which has narrowed the ways in which
the federal government may intervene on behalf of these students’ rights.

California and Texas have both grappled with the issue of EL education for
Spanish speakers for their entire statehood. California’s EL policy directly
reflects its long opposition to multiculturalism, immigration, and, by association,
EL learners themselves. The end of the State’s ban on bilingual education is a
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hopeful sign of what is to come. However, the State still faces challenges
associated with a long-term de-prioritization of bilingual teaching and learning.
Texas faces similar challenges, though for slightly different reasons. Though
Texas has required bilingual education for much longer, its students have not
fared any better. Hopefully, this Note contains enough evidence for the
advantages of good bilingual education for advocates in Texas to continue to
push their legislature to adequately support the state’s bilingual mandate.

Even without additional spending by state governments, the United States
still has some options moving forward. The federal government can work around
its self-imposed limitations or create new frameworks to guide EL education
efforts across the nation. The federal government should establish guidelines and
proficiency benchmarks. Historically, this kind of federal oversight benefits
students and marginalized communities. It will also facilitate interstate
collaboration and comparison. States, for their part, must take a more active role
in recruiting and training bilingual and culturally competent teachers. Training
cannot end when teachers enter the classroom; ongoing professional
development should incorporate the best in linguistic and pedagogical research.
Districts can look to each other for inspiration. Successful districts have shown
that cultural competency, community involvement, and consistency produce the
best results for EL learners.
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