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A silver lining of recent migration crises is increased reliance on
responsibility-sharing arrangements in international actor responses.
This new experience allows for evidence-based analysis of such
arrangements. We distinguish between progressive arrangements—
ones that shift responsibilities to more affluent, institutionally
competent, and safer countries—and regressive arrangements that do
the opposite and in fact constitute responsibility dumping.

Focusing on examples from the United Nations, the United States,
and the European Union, we classify different responsibility-sharing
arrangements as progressive or regressive based on four parameters:
hosting commitments, monetary or equivalent contributions,
multilateralism, and legally binding instruments. The analysis
suggests that first safe country arrangements are presumptively
regressive, while arrangements that include hosting or material
commitments are presumptively progressive. The 2015 EU model and
the 2021 U.S.-Afghanistan measures are particularly progressive
models that ought to spread. We also highlight the importance of
assessing refugee policy solutions with a view to broader, systemic
implications for host countries and not just against an individual-
focused legal threshold.
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INTRODUCTION

Migration crises in the last several years drove millions of international
protection seekers to leave their homes in Africa, the Middle East, Central
America, and South East Asia to seek refuge in other countries. A handful of
developing countries have been disproportionately affected and host the vast
majority of refugees.! These realities have fueled consideration of various
arrangements designed to relieve the pressure on heavily burdened receiving
states. “Responsibility sharing” has become a key concept in the policy debate
around potential solutions that would alleviate the burden on receiving states
while addressing the plight of international protection seekers.

The concept of responsibility or burden sharing is not new to refugee law
and scholarship.? The preamble to the 1951 Refugee Convention, the cornerstone

1. As of mid-2020, 86 percent of forcibly displaced people worldwide were hosted in
developing countries. 39 percent were hosted in just five receiving countries: Turkey, Colombia,
Pakistan, Uganda, and Germany. Refugee Data Finder, UNCHR, https://www.unhcr.org/refugee-
statistics/ [https://perma.cc/NDU9-B4GN]. According to UNCHR data, Turkey is the world’s top host,
with 3.6 million forcibly displaced people. Colombia hosts 1.8 million, Pakistan and Uganda host 1.4
million each, and Germany hosts 1.1 million. /d.

2. Seee.g., Peter H. Schuck, Refugee Burden-Sharing: A Modest Proposal, 22 YALE J. INT'L
L. 243,243 (1997) [hereinafter Schuck (1997)]; Peter H. Schuck, Refiigee Burden-Sharing: A Modest
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of the international refugee law regime, includes a general obligation to assist
refugee receiving countries through international cooperation.® However,
scholars have portrayed responsibility sharing as a largely theoretical, hortatory
frame*—one that lacks concrete substance and requires development and
translation “[fJrom Principle to Policy,” as Michael Doyle observed as recently
as 2018.% Peter Schuck, who defended the concept of refugee responsibility
sharing in an influential 1997 article, still maintained in his 2013 revisiting of
the article that “[n]o strong norm of refugee burden-sharing currently exists in
international law or practice.”® Rebecca Dowd and Jane McAdam similarly
argued that “a mechanism to systematically, equitably and predictably allocate
responsibilities between States at a global level has still not been agreed.”’

Proposal, Fifteen Years Later, YALE L. SCH. 1 (2013) [hereinafter Schuck (2013)]. See also Joseph
Blocher & Mitu Gulati, Competing for Refugees: A Market-Based Solution to a Humanitarian Crisis,
48 COLUM. HUM. RTS. L. REV. 53, 58 (2016). On the normative basis for international responsibility
sharing for refugees, see Seth Davis, Responsibility Sharing Within Borders, 110 CALIF. L. REV. 873
(examining the normative basis for international responsibility sharing for refugees).

Until the 2015 EU emergency measures, the most significant responsibility-sharing
arrangement was the landmark 1979 Comprehensive Plan of Action and Orderly Departure Program in
Southeast Asia (CPA). The CPA addressed the influx of refugees from Vietnam, Cambodia, and Laos
to neighboring countries following the Vietnam war and the atrocities in Cambodia. It included burden-
sharing arrangement as a key component. See, e.g, Schuck (1997), supra; Alexander Betts,
Comprehensive Plans of Action: Insights from CIREFCA and the Indochinese CPA 30-31 (UNHCR,
Working Paper No. 120, 2006). https://www.unhcr.org/en-
us/research/working/43eb6al52/comprehensive-plans-action-insights-cirefca-indochinese-cpa-
alexander-betts.html [https://perma.cc/G9B2-SKK3].

3. Convention Relating to the Status of Refugees, July 28, 1951, 189 UN.T.S. 137, 13-14.
(entered into force Apr. 22, 1954). Responsibility sharing was not more central to the Convention’s
overall scheme due in part to the context in which the Convention concluded. Against the backdrop of
the post-World War II trauma and refugee crisis, the main challenge was collaboratively resettling
existing war refugees. Underlying the Convention was the assumption that the crisis was temporary and
that the international community would never again face a challenge of a similar magnitude that might
require new and different collective responsibility-sharing mechanisms. Paul Weis, the first legal advisor
for the United Nations High Commissioner for Refugees, wrote in the early 1950s that it was quite
unclear whether there would be any need for his agency past 1958. He envisioned the refugee crisis as
a highly unusual emergency that would soon be resolved. See Paul Weis, The International Protection
of Refugees, 48 AM. J. INT’L L. 193, 220 (1954) (“Throughout the history of international protection of
refugees, two antinomies are noticeable: one is the evaluation by international bodies, such as the League
of Nations and the United Nations, of the refugee problem as temporary—which has been consistently
disproved by historical events. This may well find its explanation in the apparent inconsistency between
the hypothesis of a community of peace-loving nations which forms the fundamental premise of these
international bodies, and the admission of the permanency of the problem of persons fleeing from
persecution by members of this community.”).

4.  See Schuck (1997), supra note 2, at 272 (“This burden-sharing norm, however, is manifestly
weak. In the international instruments in which it can be discerned, the burden-sharing imperative is
essentially precatory and hortatory; even its most energetic scholarly exponents like Goodwin-Gill seem
to view it more as a moral aspiration than as a legally binding duty on all states.”).

5. See Michael W. Doyle, Responsibility Sharing: From Principle to Policy, 30 INT’L J.
REFUGEE L. 618, 618 (2018).

6. See Schuck (2013), supra note 2, at 7.

7. Rebecca Dowd & Jane McAdam, International Cooperation and Responsibility-Sharing to
Protect Refugees: What, Why and How?, 66 INT’L & COMP. L.Q. 863, 864—65 (2017).
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This Essay challenges these common perceptions among scholars and
practitioners. Over the last several years, concrete responsibility-sharing
arrangements have been developed and implemented, translating the concept
from theory to practice. This allows us to move the refugee responsibility-
sharing debate forward by mapping, analyzing, and assessing various
responsibility-sharing models that are currently not well understood. The
analysis should be of interest to both progressives who believe that responsibility
sharing remains little more than an aspiration and to some conservatives who
hold a minimalist view of what responsibility for international protection seekers
entails.

The Essay delves into the details of responsibility-sharing policies and
proposals considered or implemented by key actors: the United Nations, the
United States, and the European Union. It highlights the legal devices that
facilitate these policies, including first safe country requirements in domestic
immigration laws, a growing number of major bilateral agreements shifting
responsibility from one country to another,® and translation of abstract legal
principles like the EU solidarity principle’ into actionable, concrete
responsibility-sharing formulae.'

Not all responsibility-sharing arrangements are adequately suited for the
task they set out to accomplish. Some arrangements genuinely seek to establish
responsibility sharing that helps relieve the burden on first receiving states while
ameliorating the situation of international protection seekers. By contrast, other
responsibility-sharing arrangements actually constitute responsibility dumping.
Responsibility dumping mechanisms transfer responsibility for protection
seekers from receiving countries to other countries that are not as wealthy, not
as institutionally competent, or not as safe without adequate compensatory
mechanisms.

In other words, responsibility-sharing arrangements may be highly
progressive or highly regressive, depending on their details. We identify four
parameters for assessing responsibility-sharing arrangements and consider how

8. See ILSE VAN LIEMPT, MAYBRITT JILL ALPES, SAIMA HASSAN, SEVDA TUNABOYLU,
ORCUN ULUSOY & ANNELIES ZOOMERS, EVIDENCE-BASED ASSESSMENT OF MIGRATION DEALS: THE
CASE OF THE EU-TURKEY STATEMENT 29 (2017), https://www.kpsrl.org/sites/default/files/2018-
08/Van%20Liempt%20Final%20Report.pdf [https://perma.cc/MMY2-BZTC] (“The EU has long
collaborated with countries of origin and transit in the form of migration compacts, readmission
agreements and Memoranda of Understanding, but the EU-Turkey Statement is different from prior
forms of agreements because of the use of this safe-third-country concept.”). See also the discussion of
recent U.S. ACAs in Part I1I.

9. Artticle 80 TFEU provides: “The policies of the Union set out in [Chapter 2: Policies on
Border Checks, Asylum and Immigration] and their implementation shall be governed by the principle
of solidarity and fair sharing of responsibility, including its financial implications, between the Member
States. Whenever necessary, the Union acts adopted pursuant to this Chapter shall contain appropriate
measures to give effect to this principle.” Consolidated Version of the Treaty on the Functioning of the
European Union art. 80, July 6, 2016, 2016 O.J. (C 202) 47.

10.  See Part IV and Annex II.
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they apply in examples from the United Nations, the European Union, and the
United States:

(1) protection seeker hosting commitments, meaning agreeing to take
protection seekers in or declining to exercise a right to move migrants
out of the host’s territory. As we discuss below, classic examples
include the United States’ longstanding refugee resettlement program
and Germany’s decision to allow over one million refugees to remain in
its territory following the 2015 European refugee crisis;

(2) monetary component or equivalent non-monetary assistance and
how it corresponds with estimated costs of protection seeker hosting and
resettlement;'!

(3) bilateral vs. multilateral arrangements, distinguishing multilateral
arrangements, such as the EU solidarity measures, from bilateral
arrangements, such as the Trump administration’s Asylum Cooperative
Agreements (ACAs) with three Central American countries; and

(4) legally binding instruments, that is, whether an arrangement or
instrument legally binds the parties. For instance, the UN Global
Compact on refugees is entirely voluntary, while the EU 2015
emergency measures discussed at greater length below legally bind EU
member states.

The first two parameters relate to the substance of the arrangements, while
the other two relate to their form. All parameters may exist simultaneously within
particular arrangements. For instance, monetary payments can be framed as
binding legal obligations on each state or contributions to a voluntary multilateral
mechanism. Multilateral mechanisms may be voluntary, legally binding, or
consist of a mix of binding and non-binding obligations.

Based on these parameters, various responsibility-sharing arrangements
can be placed on a scale.

No hosting Hosting
No money Money
Individual Collective
Voluntary Binding

1 ]

I 1
Regressive Progressive

On one end of the scale are maximally regressive arrangements. These are
non-binding individual arrangements that entail no hosting or monetary
commitments, ones that relocate international protection seekers to an unstable,
less affluent country with weaker institutions. One example is the Trump
administration’s ACAs with northern triangle countries. On the other end of the

11.  See Annex I.
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spectrum are maximally progressive arrangements. Those are multilateral,
legally binding arrangements that entail significant hosting commitments and
monetary commitments that correspond with realistic cost assessments of
hosting each refugee. Such arrangements transfer international protection
seekers to more stable, affluent countries with sounder and better-functioning
asylum and migration institutions. As we will see, the EU 2015 emergency
measures and the Biden administration’s efforts to resettle Afghan asylum
seekers after the 2021 U.S. withdrawal from Afghanistan are examples of
progressive mechanisms.'?

What follows considers the details of concrete recent responsibility-sharing
and responsibility-dumping arrangements, analyzes them based on these
parameters, and places them in comparative context. Table 1 summarizes the
analysis:

Table 1
Hosting Money Multilateral Binding
UN Global Compact V¥ VA v X
U.S. Northern Triangle ACAs X X** X v
U.S. Refugee Resettlement Program v v X X
U.S. 2021 Afghanistan Measures VA v v v
EU 2015 Emergency Measures N4 N v v
EU-Turkey 2016 Joint Statement N4 v X 7
EU 2020 New Pact Proposal N4 v v VAT
EU Border Policing Initiatives X N4 N4 [?]

* There is no specification of substantive contribution commitments. Member States are encouraged to
contribute in any way they can.

** As we will see, while the agreements included payments from the United States to recipient third
countries, the payments largely restored aid that the United States revoked to pressure those countries
into signing the agreements.

*** The Biden administration has made substantial efforts to host Afghan asylum seekers who had
helped the U.S. government presence in the country. But the crisis affects a much broader category of
displaced Afghans whose plight has been left unaddressed. Moreover, as we will see, “parking” Afghans
in transit hubs around the world before entry into the United States raises significant concerns.

**%* The proposed instrument—an EU regulation—is legally binding, but Member States retain broad
discretion in selecting their substantive commitments.

The Essay, then, offers several key contributions. First, it informs
theoretical and legal discussions about responsibility sharing through an
assessment of practice. It studies concrete arrangements and the legal devices
that facilitate them in comparative context. It identifies progressive second-best

12.  Another striking recent example that we will not address in depth is Colombia’s decision to
grant protected status to one million undocumented Venezuelan migrants who arrived in the country as
a result of the prolonged crisis in Venezuela. See Vanessa Buschschluter, ‘We Gave Venezuelan
Migrants a License to Dream’, BBC NEWS (May 17, 2021), https://www.bbc.com/news/world-latin-
america-57070813 [https://perma.cc/J4ACR-QCIZ].
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responsibility-sharing models that ought to spread—particularly the EU 2015
solidarity mechanism and the 2021 U.S.-Afghanistan measures—while warning
against the increased diffusion lately of highly regressive models that ought to
be discouraged.”® It shows that responsibility-sharing (and dumping)
arrangements have expanded to include the broad and diverse category of asylum
seekers, not only the smaller category of individuals already granted refugee
status.'* Second, the Essay argues that we should focus not only on duties to
refugees, but also duties to host states. Third, the Essay shifts the focus from first
receiving countries to the responsibilities and potential contributions of other
stakeholders. Finally, the Essay lays a foundation for the development of
international norms and perhaps—down the road—even binding legal
obligations around responsibility-sharing arrangements.

I.
SHIFTING PERSPECTIVE TO HOST STATES

The concepts of responsibility sharing—or burden sharing—permeate
current policy discourse and implementation regarding seekers of international
protection. It is invoked across jurisdictions and ideologies. As we will see,
responsibility sharing—solidarity—is a foundational concept in EU asylum and
migration policy. It is a cornerstone of the UN Global Compact on Refugees, and
a key tenet of the African Union’s approach.'”

Likewise, when the Trump administration defended its controversial
immigration regulations before the U.S. Supreme Court, the administration
emphasized that it “encourages foreign countries to ‘partner’ with the United
States and to shoulder their share of the burdens of mass migration.”'® When the
Biden administration suspended the ACAs the Trump administration had
concluded with three northern triangle countries, it underscored that “the United
States is taking this action as efforts to establish a cooperative, mutually
respectful approach to managing migration across the region begin.”!” The
United States, the administration stated, “will build on our strong relationships

13.  See generally Ayelet Shachar, Instruments of Evasion: The Global Dispersion of Rights-
Restricting Migration Policies, 110 CALIF. L. REV. 967 (documenting, in this contribution to the
Symposium, the proliferation of arrangements designed to deflect migrants and avoid triggering legal
obligations under international refugee law).

14. The CPA mechanism, the most significant historical example of an operative responsibility-
sharing mechanism, covered presumptively recognized refugees. See Betts, supra note 2, at 32.

15.  See Suleyman Ali, AU Meet Stresses Need for Solidarity and Responsibility Sharing to Help
end Forced Displacement in Africa, UNHCR (Oct. 25, 2019), https:/www.unhcr.org/rw/14395-au-
meet-stresses-need-for-solidarity-and-responsibility-sharing-to-help-end-forced-displacement-in-
africa.html [https://perma.cc/6VZU-UHQ4].

16.  Appl. Stay Pending Appeal at 13, Barr v. E. Bay Sanctuary Covenant, 140 S. Ct. 3 (2019)
(No. 19A230).

17.  Antony J. Blinken, Press Statement: Suspending and Terminating the Asylum Cooperative
Agreements with the Governments of El Salvador, Guatemala, and Honduras, U.S. DEPT. STATE (Feb.
6, 2021), https://www state.gov/suspending-and-terminating-the-asylum-cooperative-agreements-with-
the-governments-el-salvador-guatemala-and-honduras/ [https://perma.cc/ WZ9C-AGFB].
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and support these governments’ efforts to address forced displacement without
placing undue burden on them . ...”

However, not all these invocations of responsibility sharing should be
treated equally. Some of the policies promoted under this concept genuinely seek
to ameliorate the situation of protections seekers and host states alike. By
contrast, others seek to shift responsibility away from their proponents without
any mitigating measures. How, then, should we distinguish between
responsibility-sharing arrangements that should be encouraged as models for
addressing asylum and migration challenges and ones that should be
discouraged?

Lawyers tend to assess responsibility-sharing arrangements against
minimalist, individualized international refugee law obligations. A
responsibility-sharing arrangement is acceptable under this approach if it meets
basic requirements, including the principle of non-refoulement, which prohibits
states to turn individuals back to danger. At a minimum, compliance with this
principle requires states to implement adequate asylum application mechanisms.
Once an arrangement meets that legal threshold, this individual-centric approach
is neutral on the components and larger impact of the arrangement.

For instance, in 2013, UNHCR issued a guidance on “bilateral and/or
multilateral transfer arrangements of asylum seekers” that recognized the
growing number of responsibility-sharing arrangements worldwide and
proposed criteria for their assessment. The guidance was framed in binary terms:
either a receiving country met certain legal and safety requirements, or it did not,
in which case refugee and asylum seeker transfers should not take place. The
guidance provided that the receiving state should be a party to the 1951 Refugee
Convention and must guarantee that it would fully comply with relevant legal
obligations, including individual assessment of asylum seekers, non-
refoulement, fair process, and access to basic benefits.'®

Similarly, the Trump administration defended requiring applicants for
asylum in the United States to first apply in the first safe country of transit by
arguing that the policy is fully consistent with international law and practice. The
administration contended that the policy was no different than first safe country
arrangements adopted by the EU and other liberal democracies."” The

18.  See UN High Commissioner for Refugees, Guidance Note on Bilateral and/or Multilateral
Transfer Arrangements of Asylum-seekers (May
2013), https://www.refworld.org/docid/51af82794.html [https:/perma.cc/A4DR-C9ER].

19.  See Application for a Stay Pending Appeal, Barr v. E. Bay Sanctuary Covenant, 140 S. Ct.
1, 3 (2019) (detailing an application for a stay pending appeal of a district court’s injunction against a
rule denying asylum to persons who apply in the United States without having applied in the first safe
country through which they traveled),
https://www.supremecourt.gov/DocketPDF/19/19A230/113613/20190826132549423 East%20Bay%
2011%20Stay%20FINAL.pdf [https://perma.cc/J34W-U2Z4]. The application noted that “The [USG]
adopted a rule that encourages asylum-seekers to present their claims in the first safe country in which
they arrive. That rule . . . is similar to a requirement in effect in the European Union . .. .” Id. at 2-3. It
further maintained that “the rule ‘is in keeping with the efforts of other liberal democracies to prevent
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administration repeated this claim in a rule designed to implement the ACAs
with Guatemala, Honduras, and El Salvador.?’

Focusing on whether an arrangement meets a basic legal threshold,
however, is presumptively insufficient. There is significant variation among
potential arrangements above the legal threshold. A certain arrangement could
meet minimal legal requirements but remain regressive because it entails
transferring an international protection seeker from a stable, relatively affluent
country to a weaker, less safe, and less affluent one. Generally, arrangements
that require protection seekers to apply for status when they arrive in the first
safe country are inherently regressive—first safe countries are nearly always
developing countries suffering from significant resource and institutional
constraints.

We therefore propose a different metric that goes beyond minimal legal
requirements and abstract references to burden sharing. Our framework focuses
instead on whether a given arrangement is, on balance, progressive or regressive.
Our evidence-based analysis shifts the perspective from individual asylum
seekers to systemic approaches that consider the challenges posed by mass
influxes of asylum seekers from the perspective of host states.”!

It is important to emphasize at the outset that we are concerned here with
responsibility-sharing arrangements as second-best solutions. Many refugee law
and human rights advocates and scholars would argue that states should not seek
to relieve their own burden through sometimes dubious responsibility-sharing
arrangements.** States, the argument goes, should open their borders to any
individual seeking international protection, diligently process and assess their
eligibility for asylum, and, if granted, provide adequate support. States should
strictly follow the mnon-refoulement principle, prohibiting the return of
international protection seekers to countries where they may face danger. Indeed,

forum-shopping by directing asylum-seekers to present their claims in the first safe country in which
they arrive.”” Id. at 13. But that comparison to the EU ignores the fact that the first safe country
requirement in EU migration law is now only one component of a broader scheme that offsets some of
its regressive effects (as we will see below). U.S. immigration law lacks comparable balancing
arrangements.

20. Implementing Bilateral and Multilateral Asylum Cooperative Agreements Under the
Immigration and Nationality Act, 84 Fed. Reg. 63994, 64000 (explaining that “[tlhe INA’s ACA
provision embodies the policy aim of entering into bilateral or multilateral agreements to promote
burden-sharing between the United States and other countries with respect to refugee protection. The
U.S. efforts to formulate ACAs with foreign countries is in keeping with the efforts of other liberal
democracies to formulate cooperative arrangements in which multiple countries agree to share the
review of refugee claims for protection” and citing to UNHCR guidance).

21.  Cf Jaya Ramji-Nogales, Moving Beyond the Refugee Law Paradigm, 111 AM. J. INT’L L.
UNBOUND 8, 8 (2017) (calling for reform that critically evaluates the structure of global migration law
more broadly).

22.  See, e.g., UNHCR Warns Against “Exporting” Asylum, Calls for Responsibility Sharing for
Refugees, Not Burden Shiftingg UNHCR (May 19, 2021), https://www.unhcr.org/en-
us/news/press/2021/5/60a2751813/unhcr-warns-against-exporting-asylum-calls-responsibility-
sharing-refugees.html [https://perma.cc/A4K5-LA3A].
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scholars and advocates have argued that responsibility- and burden-sharing
arrangements collectivize and commodify international protection seekers
instead of treating them as “human beings in peril.”*

These critiques certainly carry significant weight. We must recognize,
however, that current realities fall well short of this idealized aspiration for the
international refugee regime due to intractable structural and political reasons. It
is therefore necessary to carefully assess second-best alternatives and distinguish
them from regressive third-best “solutions” that should be rejected. As the work
of Ayelet Shachar has demonstrated, the latter type of arrangements has quickly
diffused across jurisdictions in recent years.?* There is much work to be done in
separating progressive second-best responsibility-sharing arrangements with
policy advantages for both states and international protection seekers from
significantly worse, regressive arrangements disguised as responsibility sharing
that in fact constitute responsibility dumping.

II.
THE UN GLOBAL COMPACT: PASSING THE COLLECTIVE COLLECTION PLATE
Hosting Money Multilateral Binding
UN Global Compact - - N4 X

The concepts of responsibility sharing and “international solidarity” are the
primary guiding principles of the United Nations Global Compact on Refugees.*
UNHCR drafted the Compact pursuant to the New York Declaration for
Refugees and Migrants mandate, and it was endorsed by the General Assembly’s
2018 annual UNHCR resolution.*¢

The Compact “seeks to operationalize the principles of burden- and
responsibility-sharing to better protect and assist refugees and support host
countries and communities.””’ In line with this principle, the Compact proposes
an action plan to support refugees and “countries particularly affected by a large
refugee movement, or a protracted refugee situation, through -effective
arrangements for burden- and responsibility-sharing.® It envisions more
equitable and predictable arrangements at the global, regional, and country level.

23.  See, e.g, MICHAEL J. SANDEL, WHAT MONEY CAN’T BUY: THE MORAL LIMITS OF
MARKETS 64 (2012) (“There is something distasteful about a market in refugees, even if it leads to more
refugees finding asylum. But what exactly is objectionable about it? It has something to do with the fact
that a market in refugees changes our view of who refugees are and how they should be treated. It
encourages the participants . . . to think of refugees as burdens to be unloaded or as revenue sources,
rather than as human beings in peril.”).

24.  See Shachar, supra note 13.

25.  UNHCR, Rep. on the Global Compact of Refugees, at 1, A/73/12 (Part II) (Sept. 13, 2018)
[hereinafter Global Compact], https://www.unhcr.org/gcr/GCR_English.pdf [https:/perma.cc/M7RD-
V7D7].

26. For an overview of the process and citations to related documents, see Volker Tiirk, The
Promise and Potential of the Global Compact on Refugees, 30 INT’L J. REFUGEE L. 575 (2018).

27. Global Compact, supra note 25, § .B.S.

28. Id
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Similar to other UN documents of its kind, the Compact is laden with
aspirational and voluntary language. It is not legally binding, and it is replete
with state interest caveats. Nevertheless, the Compact has several practical
components.

First, the Compact established the Global Refugee Forum (GRF), a high-
level forum of UN member states and other stakeholders to be convened every
four years beginning in 2019. The GRF was designed to serve as a platform for
states and other stakeholders to coordinate and announce concrete pledges and
contributions toward the realization of the Compact’s objectives. If you will, it
is an exercise in passing the collective collection plate and encouraging states
and other actors to contribute as much as they are willing and able to contribute.
State GRF pledges may include “financial, material and technical assistance,
resettlement places and complementary pathways for admission to third
countries,” among others.*’

The first GRF was in fact convened in late 2019. The convenors of the
Forum reported more than 840 pledges and contributions by a variety of actors,
including governments, NGOs, and even private sector entities.’® Of these,
roughly 250 pledges contained a financial component, including major monetary
contributions by the World Bank Group and the Inter-American Development
Bank ($4.7 billion and $1 billion, respectively).*! Other GRF pledges of financial
support exceeded $2 billion, and the private sector pledged an additional $250
million.*> The convenors also commanded states’ commitment to developing
better refugee integration policies within their own jurisdiction, as well as the
establishment of an Asylum Capacity Support Group and the Global Academic
Interdisciplinary Network to promote the objectives of the Global Compact.

Second, the Compact envisioned a new mechanism whereby host countries
may request to activate “Support Platforms” (SPs) to address their specific
challenges. Like the GRF, SPs are designed to help mobilize “financial, material
and technical assistance, as well as resettlement and complementary pathways

29.  Global Compact, supra note 25, § I1LLA.1.

30.  Summary of the First Global Refugee Forum by the Co-convenors, UNHCR (Dec. 18,
2019), https://www.unhcr.org/5dfa70e24w [https://perma.cc/79TK-LPES]. For a subsequent overview
of GRF pledges, see Summary of Participation and Pledges at the Global Refugee Forum, UNHCR
(Jan. 2020), https://www.unhcr.org/en-us/events/conferences/5dfa70e24/summary-first-global-refugee-
forum-co-convenors.html [https://perma.cc/6XK8-HD7L].

31. The World Bank contribution includes a component of funding for refugees and host
communities over a three-year window ($2.2 billion). An additional $2.5 billion was funding aimed at
boosting the private sector and creating jobs for both refugees and host communities. See World Bank
Announces $2.2 Billion Scale-up in Support for Refugees and Host Communities at First Global Refugee
Forum, WORLD BANK (Dec. 17, 2019), https://www.worldbank.org/en/news/press-
release/2019/12/17/world-bank-announces-us22-billion-scale-up-in-support-for-refugees-and-host-
communities-at-first-global-refugee-forum  [https://perma.cc/SLR9-AHBN]. The Inter-American
Development Bank pledged $1 billion over a period of four years. See Inter-American Development
Bank Statement, Global Refugee Forum, UNHCR (Dec. 2019), https://www.unhcr.org/5dfa78b17.pdf
[https://perma.cc/R2GG-GTAN].

32. Id
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for admission to third countries ... where applicable, drawing on Global
Refugee Forum pledges.”* SPs appear to be intended primarily for large-scale
or protracted refugee situations that overwhelm the response capacity of a host
state. UNHCR has a key role in facilitating, coordinating, and overseeing them.
Among the tools the Compact proposed for SPs to utilize is initiating “solidarity
conferences” to assist host countries.*

Some scholars have criticized the Compact for eroding state obligations
under international refugee law because it commodifies refugees and
collectivizes what is in essence an individualized regime. They warn against the
risk of states basing resettlement decisions on a refugee’s skills and earning
capacity instead of their individual need and the risk they face in their country of
origin.*®

Other evaluations of the Compact are not quite as dire. For example,
Alexander Betts argued that the Compact’s success in generating unprecedented
global consensus around ideas of refugee-related responsibility sharing is itself
an achievement, while recognizing that the Compact’s substance is actually
fairly modest. He observed that the Compact’s “basic aim ... is to get more
resources into the system rather than to change the system.” In his view, the
Compact essentially does three things: it cites all the actors that can contribute
to responsibility sharing, identifies the areas in which they can contribute, and
initiates new structures to facilitate and promote contributions like the GRF and

33.  Global Compact, supra note 25, § 111.A.2.2.

34. Global Compact, supra note 25, § III.LA.3. The Compact outlines rather generic and
underspecified tools for supporting the burden and responsibility-sharing mechanisms it envisions.
These tools include securing funding and effective resource allocation to affected host countries through
state and other actor humanitarian assistance, development cooperation, and maximizing private sector
contributions; encouraging partnerships among states, UN actors, other stakeholders, host communities
and refugees; and collecting reliable, real-time data.

Although the Compact assigns host countries the role of triggering the formation of SPs, the
convenors of the first GRF in 2019 announced the launch of SPs to support several regional refugee
responses: MIRPS in Central America and Mexico, the Nairobi Process in the East and Horn of Africa,
and the Solutions Strategy for Afghan Refugees. These platforms frame their main goal as creating “a
mechanism to support responsibility-sharing on forced displacement.” For example, the MIRPS SP
coordinates support from MIRPS countries to address the plight of roughly 890,000 people forced to
flee from northern Central America and Nicaragua. MIRPS Support Platform, UNHCR (Apr. 22, 2021)
https://globalcompactrefugees.org/mirps-en/support-platform  [https:/perma.cc/PH56-LBCG].  Its
current members are Spain, Argentina, Brazil, Canada, Colombia, the EU, France, Switzerland,
Uruguay, and the United States.

35.  See, e.g., Lama Mourad & Kelsey P. Norman, The World Is Turning Its Back on Refugees,
ATLANTIC (Dec. 24, 2019), https://www.theatlantic.com/ideas/archive/2019/12/world-turning-its-back-
refugees/604042/ [https://perma.cc/MTRD-V7TD7]. See also B. S. Chimni, Global Compact on
Refugees: One Step Forward, Two Steps Back, 30 INT’L J. REFUGEE L. 630, 630 (2018) (“[T]he Refugee
Compact is a flawed text for several reasons: it avoids mention of the principal cause of recent refugee
flows; dilutes established principles of international refugee law; may weaken the protection of children
and women; is short on real mechanisms for responsibility sharing; is myopic in stressing ‘specific
deliverables’ . .. in speaking of future academic work; and leaves to the United Nations High
Commissioner for Refugees (UNHCR) the task of supervision which it is not equipped to perform (as
the Compact itself, which it helped draft, demonstrates).”).
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SPs. Betts maintains that it is too soon to tell what the Compact’s actual practical
effects will be and whether its responsibility-sharing provisions will be
effective.’

Clearly, the Global Compact is not an ideal solution for the problem of
uneven burden distribution among states in receiving the flows of migrants
fleeing crisis. It is voluntary and underspecified. It does not require concrete
monetary or equivalent contributions, and it relies heavily on stakeholders’ good
will.

That being said, the Compact does offer second-best solutions that have
shown some promise in encouraging a variety of stakeholders to contribute either
monetary or other assistance to the collective global effort to address the refugee
challenge. The 2019 GRF produced an arguably large number of contributions,
including significant monetary contributions. The Compact acknowledges the
need for responsibility sharing, creates collective processes to achieve greater
buy-in from all relevant global players, establishes at least a minimal degree of
accountability, and offers some support for states and regions facing heavy
migration burdens. We therefore view the compact as a relatively progressive
responsibility-sharing arrangement.

I1I.
THE UNITED STATES
Hosting Money Multilateral Binding
U.S. Northern Triangle ACAs X X X v
U.S. Refugee Resettlement Program Vv v X X
U.S. 2021 Afghanistan Measures V- v N4 N4

Since the enactment of the Refugee Act of 1980, the United States has
consistently been at the top of the world’s list of leading resettlement countries.
According to UNHCR third country resettlement data, “In recent years, the
United States has been the world’s top resettlement country, with Canada,
Germany, the United Kingdom, Australia and the Nordic countries also
providing a sizeable number of places annually.”’

The United States has remained at the top of UNHCR’s resettlement
destination list despite restrictive policies put in place by the Trump
administration,*® discussed in greater detail below. However, under the Trump

36. See Alexander Betts, The Refugee Compact: Towards a Theory of Change?, 30 INT’L J.
REFUGEE L. 623, 625 (2018). The article surveys historical examples of smaller-scale UNHCR efforts
at formalizing responsibility-sharing mechanisms. /d. at 624.

37.  Resettlement, UNHCR, (2019) https://www.unhcr.org/il/en/durable-solutions/resettlement
[https://perma.cc/GU6P-BESH].

38. Resettlement at a Glance (Jan.-Dec. 2020), UNHCR (Mar. 1,
https://www.unhcr.org/en-us/protection/resettlement/5fc50c174/resettlement-fact-sheet-october-
2020.html [https://perma.cc/SNU9-A77E].

2021),
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administration, the United States was no longer the top resettling country overall
(that is, if we account for all resettlements, not just UNHCR-facilitated ones).*’
The next Section explains the Trump administration policies that contributed to
this outcome.

Despite the shrinking of the U.S. resettlement program under the Trump
administration, the United States maintained its status as the top donor to the
UNHCR. As of December 2020, the United States rested atop the donor list, with
a total contribution exceeding $4.7 billion—more than double the second-largest
contribution of the European Union.*” At the same time, in 2018, the Trump
administration cut funding for the United Nations Relief and Works Agency for
Palestine Refugees (UNRWA). In 2017, the U.S. contribution to UNRWA
amounted to one third of the agency’s annual $1.1 billion budget.*' In so doing,
the Trump administration reversed a policy that had enjoyed bipartisan support
since the creation of the agency seven decades earlier.*?

A. The Trump Cuts

The Refugee Act of 1980 authorizes the president to set an annual refugee
admission ceiling. The caps represent an annual maximum, which the U.S.
government is not required to reach. The Trump administration systematically

39. See Key Facts about Refugees in the U.S., PEW RSCH. CTR. (Oct. 7, 2019),
https://www.pewresearch.org/fact-tank/2019/10/07/key-facts-about-refugees-to-the-u-s/
[https://perma.cc/H2ZWC-79M9].

40. See Funding Update 2020, UNHCR, (Dec. 31, 2020)
https://reporting.unhcr.org/sites/default/files/Global%20Funding%200verview%2031%20December
%202020.pdf# ga=2.101468097.1166263856.1616196277-848117738.1616196277
[https://perma.cc/SMCN-JPTN].

41. See Karen DeYoung, Ruth Eglash & Hazem Balousha, U.S. Ends Aid to United Nations
Agency  Supporting  Palestinian ~ Refugees, =~ WASH. POST  (Aug. 21, 2018),
https://www.washingtonpost.com/world/middle_east/us-aid-cuts-wont-end-the-right-of-return-
palestinians-say/2018/08/31/8e3f25b4-ad0c-11e8-8a0c-70b618c98d3c_story.html
[https://perma.cc/FF48-T5RN].

42.  See Hady Amr, In One Move, Trump Eliminated US Funding for UNRWA and the US Role
as Mideast Peacemaker, BROOKINGS (Sep. 7, 2018), https://www.brookings.edu/blog/order-from-
chaos/2018/09/07/in-one-move-trump-eliminated-us-funding-for-unrwa-and-the-us-role-as-mideast-
peacemaker/ [https://perma.cc/QR5P-DQSS]. The Biden administration has restored funding for
UNRWA. United States Announces Restoration of U.S. $150 Million to Support Palestine Refugees,
UNRWA (Apr. 7, 2021), https://www.unrwa.org/newsroom/press-releases/united-states-announces-
restoration-us-150-million-support-palestine [https://perma.cc/EG4X-ELUA].
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cut refugee caps each year since it took office in 2017.% It also gutted the
infrastructure of the United States Refugee Admissions Program (USRAP).*

The Biden administration has so far advanced a markedly different
approach in rhetoric, if not in practice.*> Candidate Biden vowed to “set the
annual global refugee admissions cap to 125,000”—exceeding Obama
administration numbers—*“and seek to raise it over time commensurate with our
responsibility, our values, and the unprecedented global need.”*¢ Initially, after
Biden was elected, the administration signaled it would retain the low Trump
admission cap. Following public pressure, the Biden administration set the cap
at 62,500 for the remainder of 2021.*7 It also raised the cap for 2022 to 125,000.*3
Crucially, the Biden administration expanded the resettlement program to assist
Afghans in the aftermath of the U.S. withdrawal from Afghanistan. Section C
examines these measures in greater depth.

43. Factsheet: U.S. Refugee Resettlement, NAT’L IMMIGR. FORUM (2020),
https://immigrationforum.org/wp-content/uploads/2020/09/Refugee-Factsheet- Final Updated-
FY20.pdf [https://perma.cc/BJJI3-TGBX]. President Trump first reduced the cap on refugee admissions
in FY 2017. As a result, the number of admitted refugees declined to fewer than fifty-four thousand. In
FY 2018, the president further reduced the refugee admission cap to forty-five thousand, followed by
further reductions to thirty thousand for FY 2019, and eighteen thousand for FY 2020. As of September
25,2020, 10,892 refugees had been resettled in 2020. For Fiscal Year 2021, President Trump issued an
Executive Order setting the annual cap at fifteen thousand, the lowest since the enactment of the Refugee
Act. See Presidential Determination on Refugee Admissions for Fiscal Year 2020, Memorandum for the
Secretary of State, 85 Fed. Reg. 71219 (Nov. 6, 2020). For comparison, in FY 2016, the final year of
the Obama administration, the United States admitted nearly eighty-five thousand refugees. See Fact
Sheet: Fiscal Year 2016 Refugee Admissions, U.S. DEP’T STATE (Oct. 4, 2016), https://2009-
2017.state.gov/r/pa/prs/ps/2016/10/262776.htm [https://perma.cc/KKQ7-RNA4].

44.  See Deborah Amos, Biden Plans To Reopen America To Refugees After Trump Slashed
Admissions, NPR (Nov. 11, 2020), https://www.npr.org/2020/11/11/933500132/biden-plans-to-reopen-
america-to-refugees-after-trump-slashed-admissions [https://perma.cc/P3WW-6BHK].

45.  Onmigration and the Biden administration, see Jaya Ramji-Nogales, Cultivating Normative
Authority: The Biden Administration, Migration, and the International Legal Order, 115 AM. J. INT’L
L. UNBOUND 46, 46 (2021); Sarah Libowsky & Krista Oechlke, President Biden’s Immigration
Executive Actions: A Recap, LAWFARE (Mar. 3, 2021), https://www.lawfareblog.com/president-bidens-
immigration-executive-actions-recap [https:/perma.cc/3Q57-E9NF].

46. See The Biden Plan for Securing Our Values as a Nation of Immigrants, BIDEN-HARRIS,
https://joebiden.com/immigration/ [https://perma.cc/RSWR-RJI5B] (last visited Mar. 21, 2022).

47.  See Michael D. Shear, Biden, in Reversal, Raises the Refugee Admission Cap to 62,500 in
the Next Six Months, N.Y. TIMES (May 3, 2021),
https://www.nytimes.com/2021/05/03/us/politics/biden-refugee-numbers.html
[https://perma.cc/ETW4-MQUV]. However, the administration fell far short of this number. As of
October 2021, the United States only admitted twelve thousand refugees, leaving fifty-one thousand
spots unfilled. See Bill Frelick, Biden Administration Falls Far Short of US Refugee Admissions Cap,
HUM. RTS. WATCH (Oct. 7, 2021), https://www.hrw.org/news/2021/10/07/biden-administration-falls-
far-short-us-refugee-admissions-cap [https:/perma.cc/2N5Y-WU35].

48.  Memorandum for the Secretary of State on Presidential Determination on Refugee
Admissions for Fiscal Year 2022, WHITE HOUSE (Oct. 8, 2021), https://www.whitehouse.gov/briefing-
room/statements-releases/2021/10/08/memorandum-for-the-secretary-of-state-on-presidential-
determination-on-refugee-admissions-for-fiscal-year-2022/ [https://perma.cc/ ASN2-5Y 65]; Michael D.
Shear, The Biden Administration Will Raise the Cap on Refugee Admissions to 125,000, N.Y. TIMES
(Sept. 20, 2021), https://www.nytimes.com/2021/09/20/us/politics/biden-refugee-cap.html
[https://perma.cc/SG4A-NUEL].
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Refugee resettlement programs like USRAP, which involve admission of
individuals not already located in the resettling state, are inherently progressive
responsibility-sharing arrangements. The resettling state commits to admitting
and providing for refugees. However, the Trump administration’s policies and
their impact on U.S. refugee admission highlight significant weaknesses in the
statutory architecture that facilitates the USRAP. The Refugee Act delegates
broad discretion to the president to set annual refugee admission caps. Refugee
admission and its scope are therefore voluntary and discretionary. A different
statutory scheme could have prescribed binding annual caps, which would be
less susceptible to fluctuation based on the priorities and exigencies of a given
administration. The discretionary nature of USRAP allows presidents who are
not committed to refugee protection to undermine the program, as the Trump
experience illustrates.

B. Aid to Guatemala, El Salvador, and Honduras in the Framework of
ACAs

In addition to cutting refugee resettlement caps in the United States, the
Trump administration took significant steps to relocate asylum seekers and
deflect applications to third countries in Central America through so-called third
safe country agreements. Among other measures,* between 2019 and 2020, the
Trump administration signed bilateral Asylum Cooperative Agreements, or
ACAs, with Guatemala, El Salvador, and Honduras.*® The only ACA the United
States had at the time was a 2002 agreement with Canada.’’ Under these
agreements, the three countries agreed to accept asylum seekers from the United

49. Those measures include the Migrant Protection Protocol, also known as the “Remain in
Mexico” policy, which required asylum seekers who presented at the southern border to remain in
Mexico while they awaited an immigration court hearing. The policy was challenged in /nnovation L.
Labv. Wolf, 951 F.3d 986 (9th Cir. 2020). Another measure required applicants for asylum in the United
States to first apply in the first safe country through which they transited. That policy was challenged in
East Bay Sanctuary Covenant v. Barr, 964 F.3d 832 (9th Cir. 2020) and Caital. Area Immigrants’ Rights
Coalition v. Trump, 471 F. Supp. 3d 25 (D.D.C. 2020).

50. Fact Sheet: DHS Agreements with Guatemala, Honduras, and El Salvador, U.S. DEPT.
HOMELAND SEC. (Aug. 2019),
https://www.dhs.gov/sites/default/files/publications/19 1028 opa_factsheet-northern-central-america-
agreements_v2.pdf [https://perma.cc/RTSE-PEXC]. The El Salvador and Honduras ACAs were signed
in September 2019 but never entered into force. The Guatemala ACA was signed in July 2019 and was
implemented later that year. Between November 21, 2019, and March 16, 2020, the United States
transferred 939 Honduran and Salvadoran asylum seekers to Guatemala, most of whom were women
and children. Only about 2 percent of transferred migrants applied for asylum in Guatemala despite
many of them having well-founded fears of persecution in their home countries. See Deportation with a
Layover: Failure of Protection Under the US-Guatemala Asylum Cooperative Agreement, HUM. RTS.
WATCH & REFUGEES INT’L. (2020),
https://www.hrw.org/sites/default/files/media_2020/05/Guatemala0520 web_0.pdf
[https://perma.cc/ZEN7-SZR4].

51.  Agreement between the Government of Canada and the Government of the United States of
America For Cooperation in the Examination of Refugee Status Claims from Nationals of Third
Countries, Nov. 29, 2004, 69 Fed. Reg. 69479, 69479.
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States, process asylum applications, and ratchet up efforts to stem illegal
immigration to the United States through their territory.

In return, the Trump administration promised these nations economic
benefits. Importantly, however, the “benefits” came after the Trump
administration’s March 2019 decision to cut all aid to the three countries over
their alleged failure to address illegal migration to the United States transiting
through their territory. These cuts amounted to a total of $615 million in
assistance.™

After the three countries agreed to U.S. demands, in June 2019, the Trump
administration restored a large portion of this aid. It resumed aid in the amount
of $432 million in projects and grants that had previously been approved.” In
April 2020, the Trump administration said it would make additional funding
available to El Salvador, Guatemala, and Honduras. The administration
attributed the move to increased cooperation from the three countries in
combatting illegal migration to the United States. In June 2020, then-Secretary
of State Pompeo announced $252 million in additional U.S. foreign assistance
for El Salvador, Guatemala, and Honduras combined.>*

In other words, the assistance provided to the three countries in return for
their agreement to accept asylum seekers from the United States was little more
than reinstatement of foreign aid previously revoked by the Trump
administration in order to pressure them into entering these agreements. No real
effort was made to ensure that Guatemala, Honduras, and El Salvador offered a
safe environment for returned migrants, or that the countries would adequately
process asylum applications. As many have observed, there are very good
reasons to doubt that was the case.’® This example therefore represents an

52. Matthew Lee, U.S. Restores Some Aid to El Salvador, Honduras, Guatemala, ASSOCIATED
PRESS (June 18, 2020), https://apnews.com/article/Ocaad2865d974e46ba04aS1e21ela81b
[https://perma.cc/C73E-KSEF]. But see Elisabeth Malkin, Trump Turns U.S. Policy in Central America
on Its Head, N.Y. TIMES (Mar. 30, 2019), https://www.nytimes.com/2019/03/30/world/americas/trump-
turns-us-policy-in-central-america-on-its-head.html [https://perma.cc/85UD-9FHY] (stating that only
$450 million had been revoked).

53. Id

54. Press Release, U.S. Dep’t of State, United States Provides Additional U.S. Foreign
Assistance for El Salvador, Guatemala, and Honduras (June 24, 2020), https://gt.usembassy.gov/united-
states-provides-additional-u-s-foreign-assistance-for-el-salvador-guatemala-and-honduras/
[https://perma.cc/FARU-E4C4].

55.  See Complaint, U.T. v. Barr, No. 1:20-cv-00116-EGS (D.D.C. Jan. 15, 2020); £l Salvador
Says It Is Not Ready to Receive Asylum Seekers, AL JAZEERA (Feb. 6, 2020),
https://www.aljazeera.com/news/2020/2/6/el-salvador-says-it-is-not-ready-to-receive-asylum-seekers
(quoting Minister of Foreign Affairs Alexandra Hill Tinoco in February 2020: “We are not going to
admit anyone seeking asylum until we as a country have the conditions and technical, financial and
human capacity to be able to give these people who are seeking asylum and sent to another country the
best treatment.”); Is Honduras Safe for Refugees and Asylum Seekers? HUM. RTS. FIRST 2 (2020),
https://www.humanrightsfirst.org/sites/default/files/IsHondurasSafeforRefugeesand AsylumSeekersFI
NAL.pdf [https://perma.cc/JMB8-AXB9]; U.N. Human Rights Council, Report of the Special
Rapporteur on the Human Rights of Internally Displaced Persons on his Mission to Honduras at 1
A/HRC/32/35/Add.4 (Apr. 2016), https://reliefweb.int/sites/reliefweb.int/files/resources/G1606868.pdf
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extremely regressive arrangement. It cannot be viewed as a form of
responsibility sharing. Rather, it is a striking example of responsibility
dumping—diverting asylum seekers to less affluent, less institutionally
competent, less safe countries without contributing funds or assistance to ensure
their safety.

In defending other policies designed to deflect migrants and asylum seekers
to Central American countries, the Trump administration asserted that those
policies aligned with similar policies of other liberal democracies, including EU
member states.’® Such policies require seekers of international protection to
apply for asylum in the first safe country through which they transit. As we will
see in the next Part, the EU Dublin Regulations indeed enshrine a similar
principle by requiring protection seekers to apply in the EU member state of first
irregular entry. Put in context, however, it becomes clear that the Trump
administration’s policies were far more regressive than their EU counterparts.
The Dublin regulation deflects applicants to other EU member states, with
resources, institutions, and safety conditions far superior to those of the Central
American countries. What is more, the regressive effects of the Dublin
regulations have been offset to a certain degree by other EU measures involving
significant hosting commitments and monetary investment in refugees. No
comparable arrangements exist in the United States that would offset the
regressive effects of the third safe country agreements.

In any event, as it has done with the refugee resettlement program, the
Biden administration reversed course on the issue of third safe country
agreements. The Biden administration terminated all three agreements with
Central American countries and opted for a different approach that would not
place an “undue burden” on those countries.”” The administration’s rhetoric
implies that it accepts that a more equitable responsibility-sharing framework is
needed to address the Central American migration crisis.

C. 2021 Afghanistan Measures

The United States’ withdrawal from Afghanistan in summer 2021 and the
Taliban’s subsequent takeover of the country caused hundreds of thousands of
Afghans threatened by the new regime to seek refuge outside the country.
UNHCR has estimated that as many as half a million Afghans may have left the

[https://perma.cc/BZC2-Y6EV]; Kevin Sieff & Mary Beth Sheridan, The U.S. Sent Central American
Asylum Seekers to Guatemala to Seek Refiige. None Were Granted Asylum, Report Says, WASH. POST
(Jan. 16, 2021), https://www.washingtonpost.com/world/the americas/asylum-migrants-trump-
guatemala/2021/01/15/acae4b84-56bc-11eb-a08b-f1381ef3d207_story.html [https:/perma.cc/G3ZQ-
JJWU]. See also Committee on Implementing Bilateral and Multilateral Asylum Cooperative
Agreements under the Immigration and Nationality Act, supra note 20, at 63994.

56. See Barrv. E. Bay Sanctuary Covenant, supra note 19, at 13.

57.  See Blinken, supra note 17.
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country by the end of 2021.°® The current emergency exacerbated the pre-
existing Afghan refugee crisis. The war-torn nation has produced 2.6 million
registered refugees worldwide. 2.2 million Afghan refugees are registered in
neighboring Iran and Pakistan alone. Another 3.5 million people are internally
displaced.*®

The Biden administration has taken several steps to address the situation.
In the wake of the Taliban takeover, the United States coordinated an operation
to airlift more than 124,000 people from Kabul’s international airport. As of
September 26, however, only forty thousand people arrived in the United
States.®® Many evacuees were initially sent to third countries and U.S. military
bases in Europe and the Middle East for security screening and processing.
Nearly two dozen countries helped temporarily relocate at-risk Afghans, that is,
those who assisted the United States and coalition forces, or others deemed
particularly vulnerable. These countries include Albania, Bahrain, Canada,
Colombia, Costa Rica, Chile, Ecuador, Guyana, India, Kuwait, Mexico,
Netherlands, North Macedonia, Poland, Portugal, Qatar, Rwanda, Singapore,
Slovakia, Uganda, and the United Arab Emirates.®’ The United States has
mobilized the private sector as well.%

In addition, the Biden administration expanded pathways for Afghans to
resettle in the United States. It gave Afghans who did not qualify for Special
Immigrant Visas (SIVs)—designed for those who assisted U.S. forces in Iraq
and Afghanistan—access to the USRAP.** Moreover, Congress added eight
thousand SIV visa slots, increasing the existing 26,500 quota. It also
appropriated over $1 billion in funding for the Defense and State Departments
and other relevant agencies to address the Afghan refugee crisis. Congress
allotted $100 million of this appropriation for assistance for Afghan refugees in

58.  ‘After the Airlift’. News Comment Attributable to UN High Commissioner for Refugees
Filippo Grandi, UNHCR (Aug. 30, 2021), https://www.unhcr.org/en-
us/news/press/2021/8/612c87444/airlift-news-comment-attributable-un-high-commissioner-refugees-
filippo.html [https://perma.cc/KU9A-287P].

59.  See Afghanistan, UNHCR, https://www.unhcr.org/en-us/afghanistan.html
[https://perma.cc/GL3K-N5SQ] (last visited Mar. 21, 2022).

60.  The United States Conducts Unprecedented Relocation Effort, U.S. DEP’T STATE (Sept. 6,
2021), https://www.state.gov/the-united-states-conducts-unprecedented-relocation-effort/.
[https://perma.cc/3N48-GUUP] (stating that the evacuation included “personnel from partner nations,
and at-risk Afghan”).

61. Id

62. Office of Global Partnerships: Partnerships for Afghan Response, U.S. DEP’T STATE,
https://www.state.gov/office-of-global-partnerships-partnerships-for-afghan-response/
[https://perma.cc/EDU6-ASU9] (last visited Mar. 21, 2022).

63. U.S. Refugee Admissions Program Priority 2 Designation for Afghan Nationals, U.S. DEP’T
STATE (Aug. 2, 2021), https://www.state.gov/u-s-refugee-admissions-program-priority-2-designation-
for-afghan-nationals/ [https://perma.cc/JEU4-NQPD]. The administration announced a P-2 designation
for Afghan nationals. The designation allows Afghans who are ineligible for SIV but worked for U.S.
or coalition forces in Afghanistan, those who work for a U.S. government funded program, and those
employed in Afghanistan by a U.S.-based media company or non-governmental organization access to
USRAP under certain conditions. /d.
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neighboring countries.®* The Biden administration has called on Congress to
appropriate another $6.4 billion to “meet our commitments to Afghan allies and
partners.”%

Despite these efforts, key legal and policy complexities remain
unaddressed. For instance, thousands of Afghans were admitted to the United
States through the humanitarian parole authority, which allows temporary
admission without required documentation. These individuals are not
immediately eligible for work authorization and permanent status.®
Furthermore, the number of SIV visas available is exceedingly low compared to
UNHCR’s projection of five hundred thousand Afghan refugees by the end of
2021. The status of those currently in transit hubs around the globe and on U.S.
military bases remains uncertain, and questions arise as to the adequacy of their
housing conditions.®” Additionally, the United States has focused its efforts on
U.S. allies and those who assisted its presence in Afghanistan. But the United
States arguably bears responsibility for a far broader category of Afghans
because of its prolonged presence in the country.®®

Nevertheless, the United States’ response to the Afghan refugee crisis
encapsules impressive progressive elements, on a scale rarely seen in its refugee
policy. The response includes significant resettlement commitments in the
United States, a substantial allocation of funds, a global effort to coordinate
responsibility sharing for the crisis among many countries, as well as facilitating
legislation that created a targeted resettlement priority program. On balance,
then, the U.S.-Afghanistan measures sit close to the progressive end of our scale.

64. HARDIN LANG, SARAH MILLER, DAPHNE PANAYOTATOS, YAEL SCHACHER & ERIC
SCHWARTZ, AFTER THE AIRLIFT: PROTECTION FOR AFGHAN REFUGEES AND THOSE WHO REMAIN AT
RISK IN AFGHANISTAN 5 (2021), https://www.refugeesinternational.org/reports/2021/9/7/after-the-
airlift-protection-for-afghan-refugees-and-those-who-remain-at-risk-in-afghanistan
[https://perma.cc/VKO6W-U4Y8].

65. Shalanda Young, Delivering for the American People and Meeting Urgent Needs in the New
Fiscal Year, THE WHITE HOUSE (Sept. 7, 2021), https://www.whitehouse.gov/omb/briefing-
room/2021/09/07/delivering-for-the-american-people-and-meeting-urgent-needs-in-the-new-fiscal-
year/ [https://perma.cc/49LL-WSXE].

66. See, e.g., What's Next for Afghans Fleeing the Taliban?, HUM. RTS. WATCH (Sept. 9, 2021),
https://www.hrw.org/news/2021/09/09/whats-next-afghans-fleeing-taliban  [https://perma.cc/WA6K-
DUYB].

67. See, e.g., Ellen Mitchell & Rebecca Kheel, Overnight Defense & National Security — Out
of Afghanistan, but Stuck in Limbo, HILL (Sept. 3, 2021),
https://thehill.com/policy/defense/overnights/570815-defense-national-security
[https://perma.cc/992V-7JAG]; Nikolas Feith Tan, The Temporary Hosting of Evacuated Afghans in
Third Countries: Responsibility Sharing or Externalisation? REFUGEE L. INITIATIVE (Sept. 15, 2021),
https://rli.blogs.sas.ac.uk/2021/09/15/the-temporary-hosting-of-evacuated-afghans-in-third-countries-
responsibility-sharing-or-externalisation/ [https://perma.cc/Y V69-ZCVB].

68. Cf Jaya Ramji-Nogales, Silos of International Law: Occupation and Forced Migration, in
WAR, OCCUPATION, AND REFUGEES (Richard Falk & Tom Syring, eds. forthcoming 2021).
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IV.
THE EUROPEAN UNION

Hosting Monetary | Multilateral | Binding

EU 2015 Emergency Measures N4 N v v
v v X 7
EU 2020 New Pact Proposal v v v VAL
X v v 7

EU-Turkey 2016 Joint Statement

EU Border Policing Initiatives

The EU is perhaps the global actor that has made the most progress toward
a binding migration and asylum responsibility-sharing (or, in EU parlance,
“solidarity”) mechanism. In addition, the EU has advanced a patchwork of other
policies and instruments to address increased migration flows around the 2015
crisis. Such policies include the 2016 Joint EU-Turkey Statement and
arrangements designed to increase enforcement against unlawful migration to
Europe via the Mediterranean Sea.

Assessing this set of EU policy initiatives reveals a mixed record. The EU
post-2015 solidarity model—the 2015 emergency measures and the New Pact
proposal—includes highly progressive elements. Yet other arrangements, like
increased border policing and cooperation with third countries to prevent
migrants from reaching the EU, have produced concerning regressive effects.

Still, the EU experience gives reasons for optimism about the trajectory of
refugee responsibility sharing. We have witnessed a gradual translation of an
abstract principle of EU asylum and migration law—the solidarity principle
enshrined in article 80 of the Treaty on the Functioning of the European Union—
into actionable obligations for each state. The extent of the obligations is
determined by concrete, progressive allocation formulae composed of non-
negotiated criteria. An external actor—the EU Commission—centrally allocates
obligations. The allocation criteria, mainly member states’ size and wealth, are
objective. The system benefits small, less powerful EU member states that would
have been likely to bow to more powerful member states had obligations been
negotiated ad hoc for every migration crisis.*” The EU model also expands on
U.S. efforts to relocate refugees from Indochina in the 1980s by addressing the
much larger and more diverse category of asylum seekers.’® Therefore, although
the current state of the EU asylum and migration system leaves much to be
desired and is constantly the subject of reform efforts, it represents progress in
operationalizing responsibility sharing.”!

69. Cf Kenneth W. Abbott & Duncan Snidal, Why States Act Through Formal International
Organizations, 42 J. CONFLICT RESOL. 3 (1998) (arguing that international organizations gain their
power from being able to act as neutral brokers in what would otherwise be political negotiations).

70.  See Schuck (1997), supra note 2; Schuck (2013), supra note 2.

71.  But see, e.g., Iris Goldner Lang, Is There Solidarity on Asylum and Migration in the EU?,9
CYELP 1 (2013) (a pre-2015 discussion of limited progress in the implementation of the solidarity
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What follows considers and evaluates the evolving EU solidarity
mechanism. We address the 2015 emergency measures, the Dublin IV proposal,
and the New Pact proposal. We find that those initiatives are largely progressive
responsibility-sharing arrangements. We then turn to the EU’s increased border
policing initiatives, focusing particularly on the 2016 EU-Turkey joint statement
aiming to return asylum seekers from Greece to Turkey. We find that the
agreement includes significant progressive elements despite heavy criticism it
has met.

A. The Evolving EU Solidarity Mechanism

An aspiration for better responsibility sharing among EU member states
with respect to migrants and asylum seekers has led to protracted efforts to
reform the Common European Asylum System (CEAS), which was originally
established in 1999. The refugee crises of 2015 and the pressure on member
states with external borders—those that faced the greatest influxes of migrants
and asylum seekers, particularly Greece and Italy—have added urgency to these
efforts.

1. The 2015 EU Emergency Measures

In fall 2015, the EU passed a set of emergency measures to assist Greece
and Italy. At the time, an influx of migrants and asylum seekers, a result of the
civil war in Syria and the wars in Afghanistan and Iraq, overwhelmed the two
countries. By December 2015, more than 911,000 refugees and migrants had
arrived on European soil. The main migration routes extended from Libya to
Italy through the Mediterranean Sea and from Turkey to Greece and further north
into Europe.’?

The EU approach went far beyond passing the collection plate and
soliciting voluntary contributions. EU Council Decision 2015/1601 ordered the
relocation of 120,000 seekers of international protection from Greece and Italy
to other member states by assigning mandatory relocation quotas to each member

principle); Evangelia (Lilian) Tsourdi, Solidarity At Work? The Prevalence of Emergency-Driven
Solidarity in the Administrative Governance of the Common European Asylum System,24 MAASTRICHT
J. EUR. & COMP. L. 667 (2017) (arguing that the solidarity principle is insufficiently reflected in the
European Asylum system and criticizing the emergency nature of solidarity mechanisms the EU has
adopted thus far).

72. See 2015: The Year of Europe’s Refugee Crisis, UNHCR (Dec. 8, 2015),
https://www.unhcr.org/en-us/news/stories/2015/12/56ec1ebde/2015-year-europes-refugee-crisis.html
[https://perma.cc/YD5G-LV3V]. See also Melissa Carlson, Laura Jakli & Katerina Linos, Rumors and
Refugees: How Government-Created Information Vacuums Undermine Effective Crisis Management,
62 INT’L STUDS. Q. 671, 671 (2018); Melissa Carlson, Laura Jakli & Katerina Linos, Refugees
Misdirected: How Information, Misinformation, and Rumors Shape Refugees’ Access to Fundamental
Rights, 57 VA.J.INT’L L. 539, 566 (2018). A database mapping the journeys of displaced persons across
Europe is available at https://digitalrefuge.berkeley.edu/.
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state.”® This added to a previous measure that required the relocation of an
additional forty thousand individuals.”* The EU calculated the number of
individuals it required each member state to relocate based on a distribution
formula not included in the final version of the decision. The formula did,
however, appear in the EU Commission’s proposed draft decision.” It accounted
for population size, GDP, the relative number of asylum applications fielded by
each member state in the preceding four years, and unemployment rate.

In addition, Council Decision 2015/1601 provided for EU payments to the
member states receiving solidarity assistance as well as payments to member
states accepting re-located applicants for international protection. Recipient
states received a lump sum of €6,000 per individual, while Greece and Italy
received €500 for each individual relocated from their territories. The EU
Asylum, Migration and Integration Fund (AMIF) disbursed a total of €225.6
million for all individuals relocated under this scheme.”®

The quota system provoked heated political opposition from certain
member states. Hungary and Slovakia, supported by Poland, challenged the
measures at the Court of Justice of the European Union (CJEU). These states
disputed the quota system and argued that they should not be required to accept
any relocated international protection seekers. The Court rejected these claims
and affirmed the measures.”’

Even so, the implementation of the 2015 emergency measures was only
partial. Under the measures, 34,705 protection seekers out of the net target of
98,256 were relocated.”® Performance and compliance varied among member

73.  Council Decision 2015/1601, 4 17,2015 O.J. (L 248/80) (EU). The Decision was originally
intended to cover Hungary as well, but Hungary declined emergency assistance.

74.  Council Decision 2015/1523, 922, 2015 O.J. (L 239/146) (EU).

75.  See Proposal for a Council Decision Establishing Provisional Measures in the Area of
International Protection for the Benefit of Italy, Greece and Hungary, at 15, COM (2015) 451 final
(Sept. 9, 2015) (“The proposed distribution key should be based on a) the size of the population (40%
weighting), b) the total of the GDP (40% weighting), c) the average number of asylum applications per
one million inhabitants over the period 2010-2014 (10% weighting, with a 30% cap of the population
and GDP effect on the key, to avoid disproportionate effects of that criterion on the overall distribution)
and d) the unemployment rate (10% weighting, with a 30% cap of the population and GDP effect on the
key, to avoid disproportionate effects of that criterion on the overall distribution).”). See also Joined
Cases C 643/15 and C 647/15, Hungary v. Council, 930001, ECLI:EU:C:2017:631. On the evolution
of the EU allocation formulae, see Annex II.

76. EUR. CT. AUDITORS, ASYLUM, RELOCATION AND RETURN OF MIGRANTS: TIME TO STEP
UP ACTION TO ADDRESS DISPARITIES BETWEEN OBJECTIVES AND RESULTS 23 (2019),
https://www.eca.europa.eu/Lists/ ECADocuments/SR19_24/SR_Migration_management EN.pdf
[https://perma.cc/8D8Y-TZZZ].

77. See Joined Cases C 643/15 and C 647/15, supra note 75.

78.  EUR. CT. AUDITORS, supra note 76, at 20-21. Of the 40,000 and 120,000 initial relocation
target numbers in the 2015 emergency regulations, 7,744 spots out of the 40,000 were never allocated,
and 54,000 of the 120,000 were made available for resettling Syrians from Turkey after the 2016 EU-
Turkey joint statement, further discussed below. Therefore, Member States were eventually legally
required to relocate 98,256 individuals of the original 160,000 target. 34,705 eligible migrants (12,706
from Italy and 21,999 from Greece) were relocated to twenty-two Member States and three associated
countries (Liechtenstein, Norway and Switzerland). The United Kingdom and Denmark opted out of the
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states. Many member states failed to meet their relocation quotas. Others
declined to accept any relocated individuals at all. According to a 2019 EU Court
of Auditors Report, although it was “relevant,” the EU “[t]emporary emergency
relocation schemes did not reach their targets and main objective.””

These data, however, tell an incomplete story. Certain countries that have
been leading recipients of international protection seekers in 2015 independently
of the EU emergency measures complied particularly poorly with the EU
emergency relocation scheme. For instance, Germany was the top recipient of
asylum seekers in 2015, receiving as many as 890,000 applications. This was
pursuant to Chancellor Merkel’s decision that year to accept over one million
refugees into the country.®® Nevertheless, Germany only relocated 1,349 of its
assigned 27,536 individuals (4.9 percent) under the EU emergency measures,
and features among the bottom relocators. Germany’s limited compliance with
the EU relocation scheme may be attributed to the bureaucratic backlog created
in the German system due to the influx of applications for international
protection it agreed to process voluntarily. As of 2017, the country had 200,000
to 250,000 pending cases.®! This example illustrates that a state voluntarily
declining to exercise its right to turn migrants away could prove significant in
providing sustainable solutions for refugees.

In sum, both the EU 2015 emergency measures and Germany’s voluntary
acceptance of international protection seekers represent important—albeit far
from perfect—advances where it comes to responsibility sharing. The German
case is an example of a clearly progressive responsibility-sharing measure. It

relocation mechanism, exercising their EU Treaty right to do so. Hungary, Poland, and Austria did not
relocate anyone.

A March 2017 study commissioned by the European Parliament’s Policy Department for
Citizens’ Rights and Constitutional Affairs at the request of the LIBE Committee (The LIBE Study)
provided data about top and bottom relocators, as well as relative compliance of each member state
considering its assigned quota. None of the EU member states met their assigned relocation quota. See
ELSPETH GUILD, CATHRYN COSTELLO & VIOLETA MORENO-LAX, IMPLEMENTATION OF THE 2015
COUNCIL DECISIONS ESTABLISHING PROVISIONAL MEASURES IN THE AREA OF INTERNATIONAL
PROTECTION FOR THE BENEFIT OF ITALY AND OF GREECE 24 (2017) [hereinafter LIBE Study],
https://www.europarl.europa.eu/RegData/etudes/STUD/2017/583132/IPOL_STU(2017)583132_EN.p
df [https://perma.cc/9PCA-3TQU]. Malta had the largest compliance rate (61.1 percent), while the other
top relocators’ compliance rates ranged between 32.1 and 49.5 percent. The top ten relocators in absolute
numbers were France (2,696 relocations), Germany (1,349 relocations), the Netherlands (1,274
relocations), Portugal (922), Finland (919 relocations), Spain (745 relocations), Romania (558
relocations), Ireland (241 relocations), Lithuania (229 relocations), and Luxemburg (226 relocations).
Norway (493 relocations) and Switzerland (368 relocations), two Schengen associated States that agreed
to take part in the relocation scheme through bilateral agreements, were also among the top relocators.
The bottom ten relocators in absolute numbers were Poland, Austria, and Hungary (0 relocations),
Slovakia (9 relocations), Liechtenstein (10 relocations), Croatia (19 relocations), Bulgaria (29
relocations), Sweden (39 relocations), Cyprus (65 relocations), and Estonia (78 relocations).

79. EUR. CT. AUDITORS, supra note 76, at 2.

80.  Germany on Course to Accept One Million Refugees in 2015, GUARDIAN (Dec. 7, 2015),
https://www.theguardian.com/world/2015/dec/08/germany-on-course-to-accept-one-million-refugees-
in-2015 [https://perma.cc/6ABG-9AKH].

81.  See LIBE Study, supra note 78, at 33.
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involves asylum seeker hosting on a large scale while assuming related costs,
and it entails the transfer of asylum seekers from less affluent and less
institutionally competent EU member states to a wealthy state with a robust legal
system and government bureaucracy. The shortfall of the German example for
purposes of our assessment is its voluntary and unilateral nature.

Likewise, the EU emergency measures translated the solidarity and
responsibility sharing concept into concrete, binding allocation formulae to
determine each member state’s hosting obligations. The political backlash this
approach has received, and the implementation gaps in the execution of the 2015
measures, indicate its novelty and progressivity. Recalling our parameters, the
measures entailed both hosting obligations for member states and a monetary
commitment by the EU to defray the costs of protection seeker transfers. As
arrangements enshrined in an EU Council Decision, the measures were both
multilateral and legally binding on EU member states. The EU emergency
measures are therefore close to the progressive end of our scale.

2. The 2016 Proposal to Reform the Dublin Regulations

The refugee crisis of 2015 and subsequent implementation struggles led to
efforts to advance more permanent reforms of the EU responsibility sharing and
solidarity mechanism. In 2016, the European Commission proposed to reform
the Dublin Regulations—the key EU legal instrument governing the handling of
applications for international protection.® The Dublin Regulations outline the
“criteria and mechanisms for determining the Member State responsible for
examining an application for international protection lodged in one of the
Member States by a third country national or a stateless person.” Since the main
criterion in previous versions of the regulations is the first point of irregular
entry, the existing regime exacerbated the burden on external-border member
states like Greece and Italy.

The 2016 reform proposal (Dublin IV) aimed to “[e]nsure fair sharing of
responsibilities between Member States by complementing the current system
with a corrective allocation mechanism” in cases of “disproportionate pressure.”
Under that system, there would be an automatic threshold above which a member
state would be deemed to be handling a disproportionate number of applications
for international protection. A member state’s size and wealth determine that
threshold. Once the threshold is reached, all subsequent applicants in the state
would be relocated across the EU until the number of applicants in the state under
pressure stabilizes.

The Dublin IV proposal reduced the number of national parameters to be
accounted for in the formula used to determine how many asylum seekers each

82.  See Proposal for a Regulation of the European Parliament and of the Council establishing
the criteria and mechanisms for determining the Member State responsible for examining an application
forinternational protection lodged in one of the Member States by a third-country national or a stateless
person (recast) at 2, COM (2016) 270 final/2 (May 4, 2016).
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member state would be required to take in. It simplified the formula compared
to the one used in 2015 such that Dublin IV only accounted for population size
and GDP. In addition, the proposal introduced a significant alternative member
states could opt for if they wanted to avoid relocating international protection
seekers to their territory: the option to pay a “solidarity contribution” of €250,000
per applicant otherwise eligible for relocation to their jurisdiction under the
fairness mechanism. That number is considerably high compared to the spectrum
of available refugee resettlement cost assessments.® This suggests that the
number did not only reflect an assessment of lifetime resettlement costs, but also
that it incorporated a penalty component as a sanction on member states that
decline to accept their share of relocated individuals.

In any event, the EU never adopted the Dublin IV proposal. Instead, in
September 2020, the EU Commission announced that it was withdrawing the
Dublin IV proposal and replacing it with a comprehensive New Pact on
Migration and Asylum.®* The New Pact consists of several elements, including
the Asylum and Migration Management Regulation, a broad instrument for
common asylum and migration management.®’

3. The New Pact Asylum and Migration Management Regulation
Solidarity Mechanism

The New Pact Asylum and Migration Regulation outlines a new solidarity
mechanism to address migration in pressure situations. Unlike the previous
incarnations of the formulae for burden allocation among member states, it offers
member states a flexible set of options instead of mandatory relocation quotas or
pre-set payments. It envisions two kinds of solidarity contributions that member
states will be under the obligation to provide: (1) relocation or return
sponsorship; and (2) contributing to member state capacity building in the fields
of asylum, reception and return and “in the external dimension.” Return
sponsorship entails helping the member state entitled to solidarity assistance to
repatriate and reintegrate third-state nationals present in the benefiting member
state unlawfully, including through facilitating negotiations with third states. The
scope of member state obligations will be calculated through a formula
accounting for 50 percent GDP and 50 percent population. Member states would
receive a €10,000 payment for each asylum seeker relocated to their territory.*®

83. See Annex I.

84. See Eur. Comm’n, New Pact on Migration and Asylum, Setting Out a Fairer, More
European Approach (Sept. 23, 2020), https://ec.europa.eu/home-affairs/news20200923/new-pact-
migration-asylum-setting-out-fairer-more-european-approach_en [https://perma.cc/NN6K-N8RL].

85.  See Proposal for a Regulation of the European Parliament and of the Council on Asylum
and Migration Management and Amending Council Directive (EC) 2003/109 and the proposed
Regulation (EU) XXX/XXX [Asylum and Migration Fund], at 93-94, COM (2020) 610 final (Sept. 23,
2020).

86. Id.at22.
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The New Pact Regulation proposal represents, in many respects, a step back
from the previous iterations of the EU solidarity mechanism discussed above. It
abandoned the method of imposing binding, specific relocation quotas on
member states. It also left out the significant €250,000 payment obligation on
member states for every individual they are required to but decline to host.
Instead, it introduces a flexible, watered-down framework that allows member
states to satisfy their obligations via an ill-defined menu of substitutes for
monetary payments or hosting. Therefore, this proposed arrangement is not as
progressive as the 2015 emergency measures or the defunct Dublin proposal.

Nonetheless, the New Pact Regulation proposal remains a multilateral
binding legal instrument that enshrines a solidarity mechanism and includes
quantifiable obligations member states would be subject to. Therefore, on
balance, it still constitutes a progressive arrangement, albeit one that is closer to
the regressive end of the spectrum than the earlier EU instruments and proposals.
Michael Doyle, Janine Prantl, and Mark Wood even argued in their contribution
to this issue that the New Pact’s “a la carte” approach to responsibility sharing is
“a much more attractive alternative” than a binding quota system.®’ It creates
flexibility and economic incentives for EU member states to assume
responsibility for international protection seekers.®®

B. Increased Migration Border Policing

The relatively generous proposed responsibility-sharing arrangements in
the EU evolving migration solidarity mechanism only tell one side of the story
of EU efforts to address influxes of migrants and seekers of international
protection. The EU and individual member states have been accused repeatedly
of attempting to shirk their obligations under the international refugee regime.
The EU has done so by working with third parties to prevent international
protection seekers from reaching its shores in the first place (call it access
blocking),* relocating international protection seekers to third countries that
provide them inadequate conditions and protection (inadequate relocation), or
pursuing readmission into states of origin without appropriate safeguards
(inadequate readmission).”

Examples of access blocking include “measures such as special zones for
policing migrants and asylum seekers established within the territory of another

87. See Michael Doyle, Janine Prantl & Mark Wood, Principles for Responsibility Sharing:
Proximity, Culpability and Capability, 110 CALIF. L. REV. 935, 957 (2022).

88. Seeid.

89.  See Shachar, supra note 13. See also Lama Mourad & Kelsey P. Norman, Transforming
Refugees into Migrants: Institutional Change and the Politics of International Protection, 26 EUR. J.
INT’L RELATIONS 687, 689, 697-98 (2020); EXTERNALIZING MIGRATION MANAGEMENT: EUROPE,
NORTH AMERICA AND THE SPREAD OF “REMOTE CONTROL” PRACTICES (Ruben Zaiotti ed., 2016). Part
11 of the book is dedicated to externalizing migration management in Europe.

90.  On restrictive migration control methods beyond the EU, see, generally, AYELET SHACHAR,
THE SHIFTING BORDER: LEGAL CARTOGRAPHIES OF MIGRATION AND MOBILITY (2020).
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state, as well as incentivizing or coercing other states to counter unauthorized
migration through enhanced patrols.”"

A possible example of inadequate relocation that has garnered a fair
amount of attention and criticism is the 2016 agreement between the EU and
Turkey.”? Under this agreement, Turkey agreed to readmit migrants who entered
Greece illegally through its territory in exchange for significant financial EU
support for migrants in Turkey and other benefits. The agreement provides that
“[a]ll new irregular migrants crossing from Turkey into Greek islands as from
20 March 2016 will be returned to Turkey . . . in full accordance with EU and
international law, thus excluding any kind of collective expulsion.””

The EU, in turn, agreed to resettle one Syrian refugee from Turkey for each
Syrian returned to Turkey under the agreement. The EU monetary commitment
under the deal amounts to roughly €6 billion to date, allocated for refugee
support in Turkey. According to the agreement, return from Greece to Turkey is
conditioned upon a negative asylum decision if an application is filed. Despite
heavy criticism,”* as well as implementation problems due to case backlogs in
the Greek asylum system,” the EU has touted this agreement a success—
highlighting significant reductions in irregular crossings from Turkey to
Greece—and a model for future agreements with other countries.”®

Examples of alleged inadequate readmission abound as well. Such was the
readmission effort of the AU-EU-UN Tripartite Taskforce on the Situation of
Stranded Migrant and Refugees in Libya. Between 2017 and 2019, this
taskforce’s operations led to over forty-eight thousand ostensibly voluntary

91. Mourad & Norman, supra note 89, at 697.

92. See European Council Press Release, EU-Turkey Statement, 18 March 2016,
https://www.consilium.europa.eu/en/press/press-releases/2016/03/18/eu-turkey-statement/
[https://perma.cc/9U9IZ-QVNG6].

93. Id
94.  See, e.g., VAN LIEMPT ET AL., supra note 8; AMNESTY INT’L, A BLUEPRINT FOR DESPAIR:
HUMAN RIGHTS IMPACT OF THE EU-TURKEY DEAL (2017),

https://reliefweb.int/sites/reliefweb.int/files/resources/EUR255664201 7ENGLISH.PDF
[https://perma.cc/VW92-BIBX]; Q&A: Why the EU-Turkey Migration Deal Is No Blueprint, HUM.
RTS. WATCH (Nov. 14, 2016), https://www.hrw.org/news/2016/11/14/qa-why-eu-turkey-migration-
deal-no-blueprint [https://perma.cc/275B-YHX3]; Elena Becatoros, 3 Years On, What’s Become of the
EU-Turkey Migration Deal?, ASSOCIATED PRESS (Mar. 20, 2019),
https://apnews.com/article/2eb94ba9aee14272bd99909be2325¢2b [https://perma.cc/64ANB-SU47].

95.  Susan Fratzke, International Experience Suggests Safe Third-Country Agreement Would
Not Solve the U.S.-Mexico Border Crisis, MIGRATION POL’Y INST. (June 2019),
https://www.migrationpolicy.org/news/safe-third-country-agreement-would-not-solve-us-mexico-
border-crisis [https://perma.cc/SM2L-YNLF].

96. See Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions on a New Pact on
Migration and Asylum, at 17-18, COM (2020) 609 final (Sept. 23, 2020). See also Communication
from the Commission to the European Parliament, the European Council and the Council: Third Report
on the Progress Made in the Implementation of the EU-Turkey Statement, at 2, COM (2016) 634 final,
(Sept. 28, 2016). The EU has considered similar arrangements with Jordan, Lebanon, Niger, Nigeria,
Senegal, Mali, and Ethiopia. See VAN LIEMPT ET AL., supra note 8, at 29.
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returns of migrants stranded or abandoned along migration routes in Libya back
to their home countries.”” More broadly, the EU has been accused of entering
into readmission agreements with third countries through coercion and promises
of various benefits without putting in place sufficient safeguards to protect
returned international protection seekers.”®

The access blocking and inadequate readmission examples are clearly
regressive. They do not involve any hosting commitments on the part of the EU.
Quite the opposite: they are aimed at preventing international protection seekers
and other migrants from ever reaching the EU. The result is that protection
seekers remain in or are returned to unsafe situations where they are unlikely to
receive adequate conditions and protection. While these examples involve
monetary investment by the EU in the form of incentives to transit countries and
increased policing costs, those investments and economic incentives are not
intended to benefit the protection seekers. Rather, they are used as political
leverage on the states engaging in cooperation with the EU to block migration
into its territory. Except for the increased policing initiatives, many of these
examples are informal, non-legally binding arrangements. While they could be
characterized as multilateral arrangements in some cases, such as the Libya
initiative, they do not encourage buy-in from otherwise uninterested actors in a
way that benefits protection seekers.

Assessing relocation to “safe” third countries, as evidenced in the EU-
Turkey joint statement, is complex. The agreement has both progressive and
regressive elements. On the one hand, the EU monetary contribution to improve
conditions for migrants in Turkey is significant, especially considering the
relatively small number of migrants returned to Turkey under the deal to date.
Compared to the 540,000 migrants that arrived on the Greek islands in the first
ten months of 2015, only 1,370 were returned to Turkey as of October 2017.%
The EU commitment of €6 billion in monetary assistance to Turkey, earmarked
for migrant support, is significant and envied by leaders of countries that receive
far smaller international contributions to help address their own refugee crises.'*

97.  Joint Press Release: Meeting of the Joint AU-EU-UN Taskforce to Address the Migrant and
Refugee Situation in Libya, AFRICAN UNION (Sept. 25, 2019),
https://au.int/en/pressreleases/20190925/meeting-joint-au-eu-un-taskforce-address-migrant-and-
refugee-situation-libya [https://perma.cc/HS6S-U24S].

98. Mourad & Norman, supra note 89, at 697.

99.  See 540,000 Migrants Arrive on Greek Islands in the First 10 Months of 2015, RELIEFWEB
(Nov. 10, 2015), https://reliefweb.int/report/greece/540-000-migrants-arrived-greek-islands-first-10-
months-2015 [https://perma.cc/VB7G-6TMJ]; VAN LIEMPT ET AL., supra note 8, at 10. In early 2021,
Greece sought to send back an additional 1,450 migrants. See Greece Seeks to Send 1,450 Migrants
Back to Turkey, REUTERS (Jan. 14, 2021), https://www.reuters.com/article/us-europe-migrants-
greece/greece-seeks-to-send-1450-migrants-back-to-turkey-idUSKBN29J1ED
[https://perma.cc/KM79-QPT3].

100.  See, e.g., John Otis, Colombia’s President on Amnesty for Venezuelans: ‘We Want To Set
An Example’, NPR (Mar. 3, 2021), https://www.npr.org/2021/03/03/972907206/colombias-president-
on-amnesty-for-venezuelans-we-want-to-set-an-example [https://perma.cc/OIMLF-N95T] (stating that
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The amount of funding per refugee is startling if we only consider the relatively
small number of individuals transferred under the agreement, and it remains
considerable even if we account for the total number of Syrian refugees currently
in Turkey, approaching four million.'%!

In addition, the agreement includes a critical safeguard in conditioning
returns from Greece to Turkey on a negative outcome of an application for
asylum in Greece. Notably, the agreement also committed the EU to resettling
Syrian refugees from Turkey, although that commitment largely built on existing
member state obligations. Finally, at least for some international protection
seekers, a solution that allows them to remain in the region instead of relocating
to an EU member state might be preferable. Research on mobility bias has shown
that migrants at times prefer to stay within local, national, or regional boundaries
for cultural, religious, or family reasons.'*

Nevertheless, translating the agreement from theory to practice has raised
significant concerns. First, human rights advocates have focused on the
untenable humanitarian conditions the deal created in so-called “hot spots” on
the Greek islands—essentially, detention centers where irregular migrants
entering from Turkey were held pending return to Turkey or review of their
application for asylum by Greece. Second, the deal forced migrants to seek other,
more perilous routes into Europe and to accept greater levels of risk. Third, many
have questioned whether Turkey can reasonably be deemed a safe third country.
Researchers and activists have argued that Turkey does not provide a real option
for migrants to apply for asylum, that it often returns refugees to even more
dangerous countries, and that it fails to provide adequate and safe conditions for
migrants and international protection seekers.'® In light of these concerns, some
have argued that the EU willfully relied on an “untrue . . . premise that Turkey
is a safe country for refugees and asylum-seekers.”'*

On balance, then, the assessment of the EU-Turkey agreement reveals a
mixed record. The arrangement is regressive in that it transfers migrants from an
EU member state to a less affluent, less safe third country. But the agreement
also contains progressive elements: the EU took on certain hosting commitments,
and its economic contribution toward ameliorating conditions for migrants in
Turkey was substantial under many available benchmarks.

funds for the Venezuelan refugee crisis is relatively less than that for the Syrian or South Sudan refugee
crises).

101.  See Omer Karasapan, Turkey’s Syrian Refugees—the Welcome Fades, BROOKINGS (Nov.
25, 2019), https://www.brookings.edu/blog/future-development/2019/11/25/turkeys-syrian-refugees-
the-welcome-fades/ [https://perma.cc/4CKS-QYVO].

102.  See Kerilyn Schewel, Understanding Immobility: Moving Beyond the Mobility Bias in
Migration Studies, 54 INT’L MIGRATION REV. 328, 338 (2020).

103.  See Eur. Ct. Auditors, supra note 76.

104.  See Amnesty Int’l, supra note 94, at 6.
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V.
CONCLUSION: PROGRESSIVE AND REGRESSIVE RESPONSIBILITY-SHARING
ARRANGEMENTS

Responsibility-sharing arrangements cannot be assessed as a single
category. Whether they genuinely facilitate responsibility sharing or constitute
responsibility dumping depends on their concrete elements. The Essay explored
responsibility sharing from the perspective of host states. We analyzed specific
policies in reference to a scale ranging from maximally regressive arrangements
to maximally progressive arrangements based on four parameters: hosting
commitments, monetary or equivalent contribution, multilateralism, and legally
binding instruments. The analysis illustrates that the evolving EU migration
solidarity mechanism and the UN Global Compact are closer to the progressive
end of the scale. Other EU policies designed to deflect migrants are clearly
regressive. The EU-Turkey agreement reveals a mixed record, closer to the
regressive end of the scale. Likewise, the downsizing of the U.S. resettlement
program under the Trump administration and the so-called “safe” third country
agreements with Central American countries are highly regressive.

We argue that it is not enough to evaluate responsibility sharing against a
legal minimum of basic individual asylum seeker rights. There is considerable
variation among arrangements that could be said to meet the legal threshold. It
is necessary to distinguish between progressive and regressive arrangements, and
we propose presumptions for making these distinctions. Specifically,
resettlement commitments or equivalent material contributions are
presumptively progressive, while first safe country requirements and agreements
are presumptively regressive.

As we have seen, many countries have taken on resettlement and material
support commitments in situations that did not trigger their direct legal
responsibility under international refugee law because those being resettled or
supported through other contributions were not on their territory. The view that
hosting commitments are presumptively progressive should not be controversial.
We recognize the human rights community’s skepticism about monetary
commitments as substitutes for hosting,'® but experience shows that such
commitments can go a long way toward ameliorating the situation of first
receiving countries and international protection seekers alike.

The regressive nature of first safe country arrangements is a function of the
geopolitical realities of migration. Frontier receiving countries tend to be
developing countries that face their own resource constraints and security
challenges. Deflecting protection seekers to such countries would generally

105. See UNHCR, supra note 22 (quoting UNHCR’s Assistant High Commissioner for
Protection, Gillian Triggs: “I am dismayed by the argument that it is more cost effective to send and host
asylum seekers in countries of the global south. I find this morally reprehensible—we must not put price
tags on human lives. Refugees are not commodities that can be traded by wealthier nations. To do so is
dehumanizing, exploitative and dangerous.”).



928 CALIFORNIA LAW REVIEW [Vol. 110:897

involve transfer to less affluent, less safe, and less institutionally competent
countries. This outcome should be deemed regressive even if basic legal
requirements are met. Here we depart from the approach that the 2013 UNHCR
guidance exemplifies, which would be agnostic about such arrangements.

Furthermore, the analysis of concrete arrangements illustrates that it is
important to approach responsibility-sharing arrangements from the perspective
of host states, not just the individual perspective of international protection
seekers. Lawyers tend to focus on the latter, but that focus overlooks important
aspects of mass refugee crises. An approach that accounts for the perspective of
host states also invites deeper thinking about equitable distribution of
responsibilities to stakeholders beyond receiving countries, as well as potential
obligations that developed countries might have toward developing countries
disproportionally affected by influxes of refugees.!%

Finally, it is important to pay attention to responsibility sharing norm
diffusion. Diffusion of progressive arrangements across different jurisdictions is
arguably desirable, while proliferation of regressive arrangements such as flawed
safe third country agreements and tactics for externalizing treatment of
international protection seekers should be discouraged. We have seen an increase
in the incidence of such regressive policies in the United States and the EU. It is
necessary to encourage the diffusion of progressive arrangements like the EU
solidarity mechanism to offset this trend.

These principles and insights should inform norm development regarding
refugee responsibility-sharing mechanisms and guide related domestic policy.
As we begin to consider concrete norm development in this area, it is essential
that our thinking be grounded not only in theory, but also in evidence about the
operation and effects of different responsibility-sharing arrangements.

AFTERWARD

Shortly before the publication of this issue, Russia invaded Ukraine and
sparked yet another massive displacement. As of this writing, UNHCR estimated
that over 2.3 million refugees fled Ukraine to neighboring countries.'’” The
numbers keep rising. This time, however, the international response was swift
and comprehensive.

The international response to the Ukraine refugee crisis is the best
contemporary example of genuine responsibility sharing. Although
commentators have rightly criticized the disparity between the European
response to Ukraine and other recent migration flows involving Middle Eastern
asylum seekers, and highlighted instances of racial discrimination at the

106. Cf E. Tendayi Achiume, Empire, Borders, and Refugee Responsibility Sharing, 110 CALIF.
L.REV 1011, 1011 (2022); E. Tendayi Achiume, Migration as Decolonization, 71 STAN. L. REV. 1509,
1509 (2019).

107.  Ukraine Emergency, UNHCR, https:/www.unhcr.org/en-us/ukraine-emergency.html
[https://perma.cc/Q2KF-6NNW].
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border,'*® the positive features of the response model are worth analyzing—and
replicating.

Once the Russian invasion began, neighboring European nations opened
their borders to Ukrainians and many others living in Ukraine. Complementing
these efforts at the EU level, the European Council granted Ukrainian nationals
and others the right to live, work, and receive benefits in any EU country they
choose, for at least one year and likely longer.'” For the first time, the
Council decided to activate the EU Temporary Protection Directive, a 2001
directive developed in response to the war in the Balkans to deal with mass
influxes of refugees fleeing conflict.''

Protection seekers have never before enjoyed this degree of choice over the
country where they will live and work. Ukrainians are now able to “choose the
Member State in which they want to enjoy the rights attached to temporary
protection and to join their family and friends across the significant diaspora
networks that currently exist across the Union, rather than needing to apply for
protection and stay in the first EU state they reach.”!!! The temporary protection
directive, and the council decision implementing it, are also generous in their
definition of a family. The definition includes not only spouses and minor
children, but also other close relatives living with and dependent on the sponsor.
These rights apply automatically and across the EU to Ukrainians and to persons
under international protection (such as refugees) in Ukraine. EU member states
have discretion on whether to extend these protections to other residents of
Ukraine, and many will.

Moreover, the decision grants protection to those who will flee the Ukraine
in the future, not only to those who already fled. Importantly, it removes
procedural hurdles that could make it harder for Ukrainians to gain protection
individually in EU member states.

Poland and Hungary supported these extraordinary measures and the
council’s decision was unanimous. This is surprising considering that, in 2015,
Poland and Hungary led the opposition to the EU emergency measures adopted
to address the mass refugee crisis produced by conflicts in the Middle East.'!?
But with Ukraine, these countries were sympathetic to robust steps at both the
national and EU level. Popular sympathy for the Ukrainians, and the specter
of further Russian westward expansion were likely key contributing factors.
Whatever the ironies, an EU-wide response allows real choice and significant
benefits to protection seekers.

108. See, e.g., Lara Jakes, For Ukraine’s Refugees, Europe Opens Doors that Were Shut to
Others, N.Y. TIMES (Mar. 3, 2022), https://www.nytimes.com/2022/02/26/us/politics/ukraine-europe-
refugees.html [https://perma.cc/PEN6-EJ2S].

109.  See Council Implementing Decision 2022/382, Mar. 4, 2022 O.J. (L 71/1) (EU).

110.  See Council Directive 2001/55, July 20, 2001 O.J. (L 212/12) (EC).

111.  Council Implementing Decision 2022/382, supra note 109, at 3.

112.  See Part IV.A.
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The EU’s Ukraine measures go much further than any of the progressive
responsibility-sharing arrangements that this Essay considers. The plan applies
to all Ukrainians seeking protection, not just recognized refugees, and to their
family members broadly defined. It also applies, on the same terms, to stateless
persons and refugees from Ukraine. Individual EU member states are extending
these protections to permanent residents of Ukraine. The measures provide for
substantial hosting commitments and generous funding. Ukrainians will not only
be permitted to remain in the EU. They will also gain access to work, education,
health, and other benefits.

The European response to the Ukrainian refugee crisis is therefore at the
very progressive end of our scale. Every one of the four elements of progressivity
in our framework is met: there are significant hosting commitments, significant
monetary commitments, a multilateral framework, and a legally binding
instrument. Indeed, the EU Council allowed Ukrainians to select the country they
will live and work in, a practice so novel we did not put it in our initial typology.
The Ukraine response should be the model for handling future mass
displacement situations.

ANNEX |
ASSESSING REFUGEE HOSTING COSTS

Assessing refugee resettlement costs is complex. Costs vary greatly
depending on the resettling state, cost of living, division of responsibility
between central and local government, benefit packages offered, transit costs,
and the like. Although we cannot be confident what the exact numbers are, some
generalizations based on available studies are nevertheless appropriate.
Generally, assessments distinguish between immediate transfer costs and
resettlement costs over a refugee’s lifetime. The first year appears to be the most
expensive and costs decline over time.

For example, assessments of immediate costs of refugee resettlement in the
United States are around $15,000.'"* A 2017 OECD report on the cost of
integrating refugees noted that “[o]n average across the main reception countries
in Europe, the cost for processing and accommodating asylum seekers is
estimated around €10000 per application for the first year.!'* This figure can be

113.  See William N. Evans & Daniel Fitzgerald, The Economic and Social Outcomes of Refugees
in the United States: Evidence from the ACS, 47 (Nat’l Bureau of Econ. Rsch., Working Paper No.
23498, 2017), https://www.nber.org/papers/w23498 [https://perma.cc/3NPJ-GKQZ]. See also Steven
A. Camarota, The High Cost of Resettling Middle Eastern Refugees, CTR. IMMIGR. STUDS. (Nov. 4,
2015), https://cis.org/Report/High-Cost-Resettling-Middle-Eastern-Refugees [https://perma.cc/L8FU-
P3SG ] (arguing that it costs far less to resettle Middle Eastern refugees in neighboring Middle Eastern
countries than to resettle them in the United States, and estimating that the annual cost per refugee
resettled in the United States over the first five years is about $12,900. The study maintains that “in their
first five years in the United States each refugee from the Middle East costs taxpayers $64,370—twelve
times what the UN estimates it costs to care for one refugee in neighboring Middle Eastern countries”).

114. See Who Bears the Cost of Integrating Refugees?, OECD (Jan. 2017),
https://www.oecd.org/els/mig/migration-policy-debates-13.pdf [https://perma.cc/NQID-LHFK].
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significantly higher if integration support is already provided during the asylum
phase . . . For the countries most affected by the recent refugee surge, the costs
can thus be quite high. For example, Germany, which received as many as
900000 asylum seekers in 2015 ... spent €16 billion (0.5% of GDP) on its
migrants in that year. Sweden, which received 163000 asylum seekers in 2015
(the highest per capita ratio ever registered in the OECD at 1.6% of total
population), spent €6 billion (1.35% of GDP).”!!” In the European Union, as we
have seen, the EU cited a lump sum of €6,000 in emergency resettlement
measures to pay for the initial transfer of an international protection seeker.

Costs are typically expected to be significantly lower in less affluent
countries."'® For example, the UN High Commissioner for Refugees has
requested $1,057 per year to support each Syrian refugee in neighboring
countries.!'” A study about international aid and refugee policy in Jordan states
that the Jordanian government spent an estimated $8.6 billion in direct costs for
hosting Syrian refugees between the onset of the Syrian civil war in 2011 and
2016. Syrians make up 6.8 to 13 percent of Jordan’s 9.6 million residents. The
average cost per refugee therefore ranges between roughly $13,200 and $6,900
over five years.''®

Addressing Colombia’s adoption of an open-door migration policy and
reception of two million Venezuelan refugees, Colombia’s president asserted
that his country spends upward of $1 billion a year on Venezuelan migrants. This
translates to an annual cost of roughly $500 per migrant. He noted that
international participation in these costs has been significantly lower than
international participation in other recent refugee crises: “What has been pledged
and disbursed in the case of Syria is more than $3,000 per migrant. When we
look at the South Sudan migration crisis, we’re talking about more than $1,600
[per migrant]. And when we think about the [Venezuelan] crisis, it has been
barely $316.”!'"?

Cost assessments over the span of a lifetime vary greatly and tend to be
influenced by overall approaches to immigration. Immigration skeptics tend to
provide higher assessments, while progressives have put forward assessments as

115. Id. at2.

116.  See also Doyle, Prantl & Wood, supra note 87 (providing data about costs of asylum in the
developing world and assessing costs in the hundreds-low thousands per person annually).

117.  See Camarota, supra note 113.

118.  See Victoria Kelberer, Negotiation Crisis: International Aid and Refugee Policy in Jordan,
4 MIDDLE E. POL’Y 148, 149 (2017).

119.  See Otis, supra note 100. See also Dany Bahar & Meghan Dooley, Venezuelan Refugees
and Their Receiving Communities Need Funding, Not Sympathy, BROOKINGS (Feb. 26, 2021),
https://www.brookings.edu/blog/up-front/2021/02/26/venezuelan-refugees-and-their-receiving-
communities-need-funding-not-sympathy/ [https://perma.cc/AB8A-3HLK] (“Based on the figures for
2020, total funding per refugee amounts to $3,150 per Syrian, $1,390 per South Sudanese, and just $265
per Venezuelan. In other words, funding for the Syrian refugees has been over 10 times larger than for
Venezuelans, in per capita terms.”).
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low as zero or argued that governments may even see economic gains from
resettling refugees.

For instance, Richwine, Camarota, and Zeigler of the Center on
Immigration Studies have estimated that “the average refugee’s lifetime fiscal
cost, expressed as a net present value, is $60,000, with those entering as adults
(ages 25 to 64) costing $133,000 each.”!?°

By contrast, Evans and Fitzgerald estimated in an oft-cited National Bureau
of Economic Research study that the tax income refugees generate in the long
run offsets and even exceeds the cost of resettlement: “On average, it costs about
$15,000 to help settle a refugee, including both initial background checks as well
as job and English training once they arrive. As refugees are also immediately
eligible for welfare assistance and Medicaid, the government spends
approximately $92,000 in governmental assistance for the first 20 years each
refugee spends in the US. Over the same time, refugees pay an average of
$129,000 in taxes — netting the government approximately $21,000 more than
it spends.”"?! Similarly, a 2020 UNHCR report concludes, based on a survey of
previous studies, that “the fiscal costs of refugee resettlement appear to be
outweighed by the economic contributions of resettled refugees,” although it
recognizes that it might take years to decades to offset resettlement costs.!?? A
2019 study focusing on the EU modeled the potential resettlement cost of all the
refugees in Asia and Africa, finding that the average annual lifetime cost would
not exceed 0.6 percent of the EU’s GDP.'*

These assessments allow us to gauge the order of magnitude of resettling
refugees (in USD) costs, distinguishing between immediate costs and
resettlement costs over a lifetime. Immediate costs range from several hundred
to the low thousands in developing countries. In developed countries,
assessments are around $15,000. Costs over a lifetime are harder to measure
because of the multiple parameters that go into these assessments. In developed
countries, assessments range from zero (considering migrants’ contribution over
a lifetime through work and taxes) to tens of thousands (USD). Several
assessments conclude that resettling refugees leaves states with a net gain in the
long run, considering refugee’s contributions to the workforce and the taxes they

pay.124
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ANNEX II
THE EVOLUTION OF THE EU SOLIDARITY CONTRIBUTION FORMULAE

1. 2015 EU Emergency Measures to Assist Greece and Italy

The following formula was included in the EU Commission’s draft Council
Decision proposal.'?® It did not, however, appear in the final version of the
Council Decision.!*® The Decision only included two annexes (one for Greece
and one for Italy) that outlined mandatory refugee acceptance quotas by member
states, calculated based on the formula included in the Commission’s proposal:

“The proposed distribution key should be based on a) the size of the
population (40% weighting), b) the total of the GDP (40% weighting),
c) the average number of asylum applications per one million
inhabitants over the period 2010-2014 (10% weighting, with a 30% cap
of the population and GDP effect on the key, to avoid disproportionate
effects of that criterion on the overall distribution) and d) the
unemployment rate (10% weighting, with a 30% cap of the population
and GDP effect on the key, to avoid disproportionate effects of that
criterion on the overall distribution). . . .” 1?7

2. 2016 Dublin IV Regulation Reform Proposal
The Dublin IV reform proposal,'*® now defunct, reduced the number of
national parameters to be accounted for in the allocation formula and simplified
it such that it only accounted for population size and GDP.'*° In addition, the
proposal introduced a significant alternative member states could opt for if they
wanted to avoid relocating international protection seekers to their territory: the
option to pay another member state a significant sum for every allocated
applicant diverted to a different member state. EU member states would be given
the option to opt out of the applicant reallocation scheme in exchange for a
“solidarity contribution” of €250,000 per applicant otherwise eligible for
reallocation to their jurisdiction under the solidarity mechanism. The payment
recipients would be the member states that replace it as receiving states.

3. The Proposed 2020 “New Pact” Comprehensive Draft Asylum and
Migration Regulation

125.  See Proposal for a Council Decision Establishing Provisional Measures in the Area of
International Protection for the Benefit of Italy, Greece and Hungary, supra note 75. See also Joined
Cases C 643/15 and C 647/15, front Council, Y 300-301, ECLI:EU:C:2017:631.

126.  See Council Decision 2015/1601, supra note 73.

127.  See Proposal for a Council Decision Establishing Provisional Measures in the Area of
International Protection for the Benefit of Italy, Greece and Hungary, supra note 75.

128.  See Proposal for a Regulation of the European Parliament and of the Council establishing
the criteria and mechanisms for determining the Member State responsible for examining an application
for international protection lodged in one of the Member States by a third-country national or a stateless
person (recast), supra note 82.

129. Id. at 68.
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The proposed Comprehensive Draft Asylum and Migration Regulation'*°
outlines a new solidarity mechanism to address migration in pressure situations.
Unlike the previous incarnations of the allocating formulae, it offers member
states a flexible set of options instead of mandatory relocation quotas or pre-set
payments. It envisions two kinds of solidarity contributions that member states
will be under the obligation to provide:

(1)relocation or return sponsorship
(2)contributing to member state capacity building in the fields of
asylum, reception and return and “in the external dimension.”

Return sponsorship entails supporting the member state entitled to
solidarity assistance in efforts to repatriate and reintegrate third-state nationals
present in the benefiting member state unlawfully, including through facilitating
negotiations with third states.

Under Article 54 of the draft Regulation, the scope of member state
obligations will be calculated through a formula accounting for 50 percent GDP
and 50 percent population. The proposed Regulation states that the distribution
key will include the share of the benefitting member state to ensure that all
member states contribute to fair responsibility sharing.

130. Eur. Comm’n, New Pact on Migration and Asylum, Setting Out a Fairer, More European
Approach (Sept. 23, 2020), https://ec.europa.eu/home-affairs/news20200923/new-pact-migration-
asylum-setting-out-fairer-more-european-approach_en [https://perma.cc/NN6K-N8RL].



