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This nation is not now, never has been and now never will be a white
country.

James Baldwin?

INEFOTUCTION ..o e 2035
I. Is Multiethnic Democracy Possible?........cccccccvviiviiiieiiie v, 2037
I1. Can Constitutional Design Help? ........cccooeviee v 2043
A. Consociationalism...........cccoiieiiiiiinie i 2044
B.  CentripetaliSm.........ccccoiiiiiiiiiiiie e 2046
I11. Two Social Bases for OptimiSm.........coccvevieeiiieiiien e 2047
A. The unsettling of “race sCIence™ ..........occvverririerrinieennnnn, 2047
B. Growing mixed-race population.............ccceevevineiinennnnn. 2048
C. The endogeneity of identity to public policy.................... 2048
CONCIUSION ... e e 2050

INTRODUCTION

We live in an anxious era, particularly about the possibility of multiethnic
democracy. The polarization of American democracy in general, accelerated by
Trumpism in particular, has challenged narratives of race as gradually declining
in significance. Instead, conventional wisdom suggests that Trumpism results
directly from rising racial resentment of a White population that fears losing its

DOI: https://doi.org/10.15779/Z38NK 3660V
Copyright © 2022 Tom Ginsburg.
*  Leo Spitz Professor of International Law, University of Chicago Law School. Thanks to
Aziz Huq for ongoing discussions on this and related topics.
1. James Baldwin, On Language, Race and the Black Writer, L.A. TIMES (1979),
https://marktwainstudies.com/wp-content/uploads/2017/02/Baldwin-1979-.pdf
[https://perma.cc/WN3X-XF2Q] (last accessed March 3, 2022).

2035



2036 CALIFORNIA LAW REVIEW [Vol. 110:2035

relative power.? “Dog Whistle Politics” have been discarded in favor of openly
nativist appeals, including by media figures such as Tucker Carlson.?

We are not alone. In France, the theory of the Grand Remplacement (Great
Replacement) has spread from the fringes to the open world of presidential
politics through candidate Eric Zeymour who placed fourth in first-round voting
in 2022.* And other European countries have seen an uptick in racial anxiety. All
this lends a sense of urgency to the project of establishing a multiracial coalition
committed to democracy as an ongoing concern. Otherwise, we risk succumbing
to the “authoritarian backlash” identified in Professor Levitsky’s Jorde
Symposium Lecture. Racialized politics tend toward the winner-take-all variety,
and they do not allow for the fluid coalition shifting that has been celebrated by
analysts from James Madison to Robert Dahl.®

In this Response, | make three points, drawing on the scholarship about
constitutional mechanisms for mitigating ethnic conflict. First, multiethnic
democracy is not as rare as has been suggested. Indeed, it is increasingly the
normal state of affairs in rich countries, fueled by patterns of global migration.

But | will argue there are some multiethnic countries whose particular
histories lend themselves to authoritarian backlash and democratic backsliding.
These are countries with a history of mass slavery, of which the United States
and Brazil are the most prominent examples. Slave-legacy societies are
especially prone to existential racial appeals as an instrument of political
mobilization, and the perception of high stakes can lead to attacks on institutions.

Second, the traditional mechanisms of “managing” ethnic conflict are in
some flux and do not suggest an easy way out of the current crisis, even if we
could redesign constitutional arrangements from scratch. The large literature
coalesces around two main constitutional approaches: consociationalism and
centripetalism.® Consociationalism involves peak-level bargains among leaders
who represent relatively homogenous ethnic groups; centripetalism emphasizes
institutions that encourage cross-ethnic cooperation. Whatever the merits of
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these approaches in theory, the debate has not operated at a fine enough level of
detail to suggest many plausible solutions for the United States. Centripetalism
would operate here mainly through the design of multiracial electoral districts
and perhaps the adoption of ranked-choice voting, which is emerging in
mainstream discourse as a lynchpin institutional reform. But because elections
management is constitutionally decentralized in the United States, this is unlikely
to be a magic bullet for the country as a whole. | predict increasing divergence
in democratic practices, as well as the resulting policies, across the United States.

Third, society—rather than law or politics—may provide the best pathway
to address the challenges of multiracial democracy in the United States. We are
feeling our way to a multiracial culture, which | designate using the term
mestizaje, and in which fluidity and mixing also extend to demographic
understandings. But the success of that project will hinge on whether our
institutions can withstand the assault on democracy President Trump and his
allies have unleashed. The future of our multiracial democracy hinges on
whether the Republican Party returns to democratic competition, and there are
signs this could occur. Nothing, of course, is guaranteed. Subnational autocracy
remains a very real option for parts of the United States, even as others end up
being bellwethers of multiracial democracy.

Each of these points intersects with Professor Levitsky’s lecture. The first
point, that multiracial democracy is rather common, undercuts the claim that this
would be an “unparalleled achievement.”” While this is true for the United
States, it is not unknown elsewhere, and so directs us to ask why the United
States is somewhat exceptional in its democratic trajectory. The second point,
that conventional approaches to constitutional design do not provide off-the-
shelf solutions, is consistent with Levitsky’s argument that we may be in real
trouble. The third point about the growing complexity of racial categories
suggests that more optimism may be warranted, at least for the middle term and
beyond. There are surely signs of difficulties for the next election cycles, but the
future of the United States is likely to be both multiracial and democratic.

.
IS MULTIETHNIC DEMOCRACY POSSIBLE?

In his 2020 Foreword for the Harvard Law Review, Professor Michael
Klarman stated that multiracial democracy is exceedingly rare.® The Foreword
is an extremely forceful brief describing the Trumpist attack on American
democracy, published before the treasonous attempt to overturn the election on
January 6. Klarman argued that racial resentment, particularly by White people
fearful of losing their status as a demographic majority, is the biggest factor

7. Steven Levitsky, The Third Founding: The Rise of Multiracial Democracy and the
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L.REV. 1, 107 (2020) (“The world has almost no experience with true multiracial democracy.”).
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explaining the recent degradation of American democracy.® In this, he follows
what we might call conventional New York Times wisdom that Trumpism is a
White nationalist movement, connecting the attack on democracy as one further
step in our long history of White supremacy.

I suspect the reality is a bit more complicated, as Klarman’s account ignores
the substantial shares of Hispanic-Americans and Asian-Americans who voted
for Trump. Presidential coalitions are always complex and varied. But it is true
that disagreements over how to grapple with race are among the most polarizing
issues in the United States today, so the possibility of multiethnic democracy is
of great concern.

In fact, multiethnic democracy is possible, and indeed it is becoming a
general condition of industrial democracies in an age of mass immigration.
Australia and Canada have welcomed substantial numbers of immigrants in
recent decades, with the foreign-born share of their populations rising to 25 and
20 percent, respectively. These are liberal societies like the United States, in
which voluntary membership rather than ethnic ascription is the nominal basis
of the country. Prior generations of immigrants in each of these places have
overcome racialized exclusionary movements to enrich their culture and
community, even while native populations in all three countries were displaced
and marginalized. Among the fastest growing groups in each society are those
of Asian origin. The share of the overall populations of Chinese or Indian descent
is roughly 8 percent in each country.

In the United States, the process of ethnic integration has always been
multiracial, in the sense that newcomers were racialized by the dominant White
majority.'° Contra Whoopi Goldberg, groups such as the Irish, Germans, Italians,
and European Jews were all characterized as racial at various points. From our
contemporary, socially contingent view of race, racial diversity expanded
radically with the Immigration and Nationality Act of 1965, which replaced the
prior system of seeking to preserve demographic homogeneity with a system of
national quotas. This facilitated a wave of immigration from Asia and Africa that
has, two generations later, significantly diversified the United States. In 1965,
non-Hispanic White people composed over 85 percent of the American
population, but that has dropped to below 60 percent today.!! As a collateral
consequence, immigration has diluted the electoral power of African-American
descendants of enslaved persons.

Beyond settler societies that were former British colonies, other rich
democracies are diversifying. Germany is 12 percent foreign born and more than

9. Id.at107.
10. SAHAR Aziz, THE RACIAL MusLIM 71-73 (2021).
11.  Quick Facts, us. CENSUS BUREAU,
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10 percent of the population has African or Asian ethnic origin.'? France keeps
no statistics by race, but it is estimated that roughly 10 percent of the population
is of North African descent and another 3.5 percent is from Sub-Saharan
Africa.’® Only two-thirds of Swedes are born of two Swedish parents, and the
country includes substantial non-White populations.’* None of these countries
has seen an attack on its democratic institutions, even if populist and anti-system
parties have grown.*® While Levitsky emphasizes the prospect of minority rule
in the United States, these other political systems are largely majoritarian. Anti-
immigrant parties seek to influence the majority, rather than capture the
government and eliminate electoral competition.

Other diverse societies have also retained democratic institutions. Setting
aside its undemocratic rule over millions of Palestinians in the occupied West
Bank and Gaza, Israel proper is 21 percent Palestinian Arab. The remainder of
the population, though primarily Jewish, includes phenotypically diverse groups
of Sephardic Arabs and Ethiopians that combine to form 25 percent of the total
population, as well as a group of ethnic Russians that are 14 percent of the
population. This internal diversity creates a good deal of tension, but democratic
institutions have held despite recent risks. India is an utterly diverse country,
with 121 languages spoken. It has remained a democracy until very recently,
when Narendra Modi’s Hindu nationalist project led several analysts to
reclassify the country as an electoral authoritarian system. And many developing
country democracies are quite diverse, as they were formed through colonial
exercises in line drawing that paid little heed to existing boundaries of ethnic
groups, or else involved large transfers of population from other areas to suit
colonial labor needs.

In short, we observe several multiethnic countries that might be considered
to be fragile or at risk of democratic backsliding. But few of these have
succumbed to pressure on democracy: only India really qualifies as a high-risk
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case at this writing.” It is true that there have been political forces, like the
Alternative for Germany (AfD) or the National Front in France, that have
protested racial diversification. But none of these countries has seen attacks on
its very democratic institutions. In contrast, the countries that have suffered
democratic backsliding have frequently been relatively homogenous.*® Indeed,
among four of the more prominent cases of democratic backsliding in recent
years—Venezuela, Poland, Hungary, and Turkey—only the latter can be said to
have a major racial cleavage, with 19 percent of its population being Kurdish.®
Venezuela is almost entirely White or mestizo, and Hungary’s population is
officially 94 percent Hungarian.?

We thus have examples of homogenous countries that have suffered
demaocratic backsliding and rich, heterogenous countries that have not. Only the
United States seems to be a rich, democratic, heterogenous country that is at risk
of backsliding. Why?

The answer may lie in the peculiar racial and demographic history in the
United States as compared with these other places. Postwar Germany and
Sweden were democratic before they became multiracial. This means that
immigrant populations were being absorbed into a set of relatively stable
institutions. This project is not without challenge, but there is some literature on
which approaches are successful and which are not.?! Australia has a similar
history, with the complication of a displaced indigenous population. Israel and
India were born as pluralistic democracies, and they have grappled with
difference since their earliest days.

Unlike these countries, the United States was born multi-racial and
undemocratic. The presence of mass slavery shaped the negotiation of the
constitution, and, of course, the country’s politics in subsequent decades.
Regression was as common as progress. The birth of the world’s first mass
democracy in the Jacksonian era corresponded with new restrictions on the
franchise of women and free Black men. It also gave rise to the Indian Removal
Act of 1830, which led to the forced displacement of tens of thousands of Native
Americans.

Despite attempts after the Civil War, the country has never been completely
re-founded in the way that Germany was after World War I1. The franchise has

17.  GINSBURG & HUQ, supra note 16, at 28-29.

18.  See Robert Kaufman & Stephen Haggard, Democratic Decline in the United States: What
Can We Learn from Middle-Income Backsliding?, 17(2) PERSPS. PoL. 417, 423 (2019) (noting that
racial resentments are mobilized by polarizing leaders).
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visited Nov. 2, 2022).

20. Demographics of Hungary, WIKIPEDIA,
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Inequality Around the World, 69 WORLD PoL. 605 (2019).



2022] DEMOCRATIC BACKSLIDING 2041

continually expanded even as the country has absorbed waves of immigrants, but
because of the Jim Crow regime, subnational authoritarianism obtained in much
of the country for most of the twentieth century.??> The United States was
arguably not a national democracy until the Voting Rights Act of 1964, and it
retains a legacy of social exclusion that provides an easy basis for race-based
mobilization.

In this regard, the country most similar to the United States is not one of
the diversifying industrialized Western European ones, but rather Brazil: another
large, federal country with a history of slavery. Brazil was the world’s largest
importer of enslaved Africans, and the country did not abolish the practice
legally until 1888. As a result, the country is majority “Black,” with other groups
of European immigrants, native populations, and large humbers of what we call
mixed-race people. In the early twentieth century, authorities adopted a policy
of encouraging mixing, or “whitening,” as a way of resolving the perceived race
problem after the demise of slavery.? In 1933, a young Brazilian academic
named Gilberto Freyre argued that miscegenation, not separation, was a key to
Brazilian identity.?*

The country has been a democracy since 1985, but after the United States,
it is the most important country to experience democracy-threatening
backsliding. President Jair Bolsonaro, a populist firebrand who openly expressed
authoritarian musings, led attacks on the country’s institutions and sought to
degrade them.? Although he lost a close election to former President Ignacio
Lula de Silva in late 2022, at this writing he has still not conceded defeat.?

While the factors providing an opening for Bolsonaro are complex and
myriad, one issue is the expansion of affirmative action provisions to address
significant under-representation of the country’s Black majority. The left-wing
governments of the early 2000s introduced quotas for universities and state
employment. Backlash against these fledgling efforts has been one of the factors
that led to Bolsonaro’s rise. On the campaign trail, he regularly made openly
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BRAZILIAN CIVILIZATION (Samuel Putnam trans., 1946) (1933).

25.  EMILIO NEDER MEYER, CONSTITUTIONAL EROSION IN BRAZIL (2021) (elaborating on
Bolsonaro’s attacks on the courts, the media, and the electoral bureaucracy).

26. Matt Rivers, Aicha EI Hammar Castano & Rachel Alves de Lima, Brazil’s Elections are
Over but the Fight is Just Beginning: Analysis, ABC NEews (Oct. 31, 2022),
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racist statements.?” Since in power he has slashed budget support for Black and
indigenous communities, including for COVID-19 relief.?®

To be sure, race in Brazil is conceived of quite differently from race in the
United States. Census categories in Brazil include White, Black, Asian,
Indigenous and Mixed. But there are at least three different ways of categorizing
the population on the Black-White continuum.?® A folk method in popular use
includes seven major and many minor categories.*® According to the census,
Black people are a minority of around 10 percent and the mixed category
comprises 43 percent of the population.3! But beginning in the early twentieth
century, activists rejected the census categories and argued for a combined
“negro” category of mixed-race and Black Brazilians.*? Today the term
afrodescendente sums up both, and this is the basis for estimates claiming that
56 percent of the population identifies as Black.3?

Whether defined narrowly as in the census or more broadly, this group is
subject to severe under-representation in the political and economic spheres, as
well as greater vulnerability to police violence.3* Rising racial consciousness has
exposed many of the myths of an earlier generation. Yet Bolsonaro’s Vice-
President Hamilton Mourao was able to claim with a straight face that the
country was free of racism.%

To summarize, many of the world’s leading democracies are becoming
increasingly plural in racial makeup. This means that multiracial democracy is
not the non-sequitur that some would suggest. But diversity also introduces new
tensions, as well as tempting levers for mobilization by political entrepreneurs.
The two multiracial societies most affected by democratic backsliding, | would
submit, are Brazil and the United States, both of which have legacies of mass
enslavement that make them particularly susceptible.

The precise mechanisms of authoritarian attraction here are myriad, but the
deeply seeded cultural fear of slave rebellion must rank high among them. Early
America featured numerous slave revolts, and a strong culture of repression

27. Ciara Nugent & Thais Regina, How Black Brazilians Are Looking to a Slavery-Era Form
of Resistance to Fight Racial Injustice Today, TIME (Dec. 16, 2020) https://time.com/5915902/brazil-
racism-quilombos/ [https://perma.cc/Z\V7G-HWYR].
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30. Race and Ethnicity in Brazil, WIKIPEDIA,
https://en.wikipedia.org/wiki/Race_and_ethnicity_in_Brazil#cite_note-Jos%C3%A9_Luiz_Petrucelli-
60 [https://perma.cc/2KB2-KDN6] (last visited Nov. 28, 2022).
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33. Race and Ethnicity in Brazil, supra note 30.

34.  Nugent & Regina, supra note 27.

35. Id.
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against the threat led to a rise in conspiracy theories.*® The Haitian Revolution
in particular raised the prospect of the overthrow of the Southern system and led
to a heightening of repression in the United States.®” Brazil too experienced
violent slave revolts, which were by some accounts a major factor in the ultimate
abolition of slavery in 1888.3 While Brazil’s response was different from that
of the United States, both experienced waves of immigration after the demise of
slavery, as free labor came in to substitute for the enforced labor of slavery.
The relevance of slave rebellion to today’s politics might seem distant, but

in many ways, it is still present. As Kimberlé Crenshaw wrote of Black Lives
Matter protests,

The reflexive treatment of erratic outbreaks of looting as a

more ominous threat than the organized massing of state terror

also speaks volumes about the nation’s real civic priorities . . .

. The fear of being outnumbered and overrun by the indignant

and unforgiving masses is that thing that goes bump in the

night[.]*°
The political response to the protests over the George Floyd’s murder has
polarized the United States further, with Republican-led state legislatures
passing dozens of laws that inhibit the freedom of speech on matters of race,
focused on the poorly specified signifier of “Critical Race Theory.”*® A violent
insurrection bent on overthrowing the constitutionally mandated process for
transferring power was retroactively justified by violence that occurred during
some Black Lives Matter protests. These central cleavages in American politics
cannot be understood outside the race framework. And they set the United States
apart from other advanced industrialized democracies of the world. In my view,
they explain the peculiarly American vulnerability to democratic backsliding.

1.
CAN CONSTITUTIONAL DESIGN HELP?

This Section considers what might be done to address the problem of race-
based democratic backsliding, and whether constitutional design might help. My
2018 book with Aziz Hug, How to Save a Constitutional Democracy, focused on

36. JASON SHARPLES, THE WORLD THAT FEAR MADE: SLAVE REVOLTS AND CONSPIRACY
SCARES IN EARLY AMERICA (2020).

37.  Tim Matthewson, Jefferson and the Non-Recognition of Haiti, 140 PROC. AM. PHIL. SOC’Y
22, 24 (1996).

38.  JOAOJOSEREIS, SLAVE REBELLION IN BRAZIL: THE MUSLIM UPRISING OF 1835 IN BAHIA
(Arthur Brakel trans., 1993).

39.  Kimberlé Williams Crenshaw, Fear of a Black Uprising, NEw REPUBLIC (Aug. 13, 2020),
https://newrepublic.com/article/158725/fear-black-uprising-confronting-racist-policing
[https://perma.cc/T5GR-G2ND].

40. Sarah Schwartz, Map: Where Critical Race Theory is Under Attack, EDU. WEEK (June 21,
2021), https://iwww.edweek.org/policy-politics/map-where-critical-race-theory-is-under-
attack/2021/06 [https://perma.cc/77ZC-FTET].
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the general issues of constitutional design and democratic backsliding.** But it
did not address the specific context of race and its role in stimulating institutional
decline. While American exceptionalism is not a particularly useful lens for most
matters of democratic performance, it might be that we are exceptional—not in
our resilience but in our specific vulnerabilities.*?

A large literature considers the mechanisms by which constitutional design
might ameliorate ethnic conflict and facilitate cooperation under conditions of
democracy.*® The challenge is that democracy is legitimated through majority
rule, but if politics are organized around ethnicity, there is the possibility that
one group will persistently win and others will be permanently excluded. This
dynamic can lead to violent conflict. Levitisky’s discussion of trends within the
Republican Party, in which its largely White Christian base feels threatened,
suggests that the ethnic lens is a useful one.** This Section considers the two
leading approaches, consociationalism and centripetalism. The first emphasizes
ethnicity as a basis for politics; the second tries to reduce its salience.

A. Consociationalism

The leading advocate of consociationalism is Arend Lijphart.4 In
consociational constitutional systems, such as those in Bosnia, Malaysia, and
Lebanon, elite bargains keep the racial peace. Individuals typically live in
isolation from each other, and communities can exercise a degree of self-
determination on important issues like speaking their own language. The leaders
at the top of the system bargain with each other over the distribution of
government resources. As Brad Roth noted, this model “expressly presupposes
party leaders who are more tolerant than their mass bases, but nonetheless able
to bring their mass bases along.”*6

Institutionally, the way consociationalism works is to produce a grand
governing coalition that includes all sides across the major cleavages in society,
with constitutional vetoes for minorities. For example, in Bosnia-Herzegovina,
the presidency is held by a set of three people, one of whom represents each of
the major ethnic groups. Decisions by the collective presidency require
unanimity. Another institutional feature of consociationalism is proportionality
in the allocation of political offices, public employment, and spending, as well
as in representation.

41. GINSBURG & HUQ, supra note 16.

42, Id.at4-5.

43.  See, e.g., Choudhry, supra note 6.

44,  Levitsky, supra note 7, at 1996-97.

45.  Arend Lijphart, Consociational Democracy, 21 WORLD PoOL. 207 (1969); AREND
LIPHART, DEMOCRACY IN PLURAL SOCIETIES: A COMPARATIVE EXPLORATION (1977).

46. Brad R. Roth, Advancing Peaceful Settlement and Democratisation: The Doubtful
Usefulness of International Electoral Norms, in INTERNATIONAL LAW AND PEACE SETTLEMENTS 333,
346 (Marc Weller, Mark Retter & Andrea Varga eds., 2021).
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One of the problems with this model is that, once established, it tends to
reinforce rather than reduce the relevance of ethnicity. While it may be necessary
to establish peace, it does not allow evolution away from the cleavage that
triggered the conflict in the first place.*” Discussing Bosnia, Roth noted that,
“[a]lthough Bosnians of all ethnicities understand the dysfunctionality of the
governing structure, they cannot escape it.”*® Furthermore, elites have an interest
in remaining in the coalition, implying higher levels of public spending and
corruption.

Lebanon is a classic example of a consociational system. The country was
founded as a Christian enclave within a broader Muslim Middle East, but has
always been religiously diverse.*® With independence from France in 1943, a
power-sharing arrangement was put in place that persists to this day.
Constitutionally, the president is always to be a Maronite Christian, the Speaker
of the House a Shia Muslim, and the Prime Minister a Sunni Muslim. After
demographic changes put pressure on the system, the Taif Agreement in 1989
promised to adjust the scheme, but the changes were never implemented. The
result is a corrupt state in which leaders of the three sects divide up spoils and
distribute them through patronage. The military, historically led by Christians,
makes no pretense of a monopoly on the use of the force, as the Hezbollah militia
retains territorial control of Southern Lebanon. The failures of Lebanon have led
to a general critique of the consociational model.>°

Does consociationalism have any application to the United States? Roth, in
his review of Lijphart’s argument, noted that Lijphart identified the post-Civil
War South as a kind of consociational arrangement, an assertion that Roth noted
“can only be characterized as baffling.”®* The post-Redemption South was not
considered a democracy by any stretch of the imagination, and African
Americans were not a part of the governing coalition at all. The post-Redemption
South should be considered an instance of racial domination, not accommodation
or integration.

Perhaps the better American analogy to the consociational model is the
urban machine politics of large multiethnic cities such as Chicago. Groups in
such cities tended to congregate geographically, giving them a base for
mobilization and a focus for patronage-based distribution.5? Like national-level
consociational systems, some large cities remain hotbeds of corruption, and
urban politics sometimes depend on deals among top leaders who purport to
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represent ethnic constituencies. But our national-level institutions do not reflect
elite racial bargains.

Even if political agreement at the top is unlikely to work in the United
States, consociational analysis has some relevance. Roth noted that
consociationalism can create a Hobbesian problem: even when all individuals
would rather de-emphasize group identity, it becomes in their interest to instead
emphasize it, since the society explicitly prioritizes identity.>® This is, arguably,
a fairly good description of the United States today.

B. Centripetalism

The chief antagonist to Lijphart has been Donald Horowitz, who put
forward what he calls the centripetal theory.>* Centripetal approaches, like
consociational ones, recognize that group differences are salient social
constructions and often a basis of political organization. However, centripetalists
seek to design institutions that foster cross-ethnic cooperation at the electoral
level rather than grand coalitions at the top. Horowitz emphasized something
called the alternative transferable vote, in which election systems are designed
to encourage voters to consider candidates from multiple ethnic groups. This, in
his view, would reduce the incentives of politicians to “out-bid” each other in
appealing only to ethnic solidarity, as opposed to other bases of political
mobilization.

In the United States, the best example of such a system is ranked-choice
voting, now in use in national elections in the states of Maine and Alaska, as well
as many localities. Ranked-choice voting is viewed by many as a lynchpin
reform that could reduce polarization and help to fix American politics.® In a
ranked-choice voting system, individuals do not just choose one candidate, but
rather they assign ranks to all of the candidates. If one candidate obtains more
than 50 percent of the first-place votes, that person wins. But if not, the
candidates at the bottom of the first-place choice are eliminated and their votes
redistributed to those voters’ second preferences. The process is repeated until
someone has a majority of votes. Under this system, the incentive to take extreme
positions is reduced since one must appeal to voters who prefer other candidates.
Under plausible conditions of diverse polities, candidates will need to appeal to
members of other ethnic groups, and so appeals based purely on ethnicity are
likely to fail.

While this is an attractive mechanism, it still means that some candidates
with more extreme racial and political views could be elected, if districts are
drawn in such a way as to make their supporters a majority. Thus ranked-choice
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voting likely would have to be paired with boundary-drawing exercises
undertaken by a neutral commission in order to really pull United States politics
back from the brink. Constitutionally, electoral boundaries are clearly a matter
of state-level policy, and this is only becoming more true as the Supreme Court
guts the 1965 Voting Rights Act.% But centripetal institutions do have much
promise. Given the gridlock that prevails in Washington, they would likely have
to be institutionalized at the state level, and states that do so may experience de-
polarization and moderation of their politics. But some states will not
institutionalize centripetalism, leading to further divergence across red and blue
states. And this means that national-level politics could remain quite polarized,
with spillovers into the politics of states with sound democratic institutions.

1.
Two SocCIAL BASES FOR OPTIMISM

This Section argues that, whatever the fate of American constitutional
reforms at the state level, there are some developments in society that might,
under certain conditions, reduce the appeal of race as a leverage point for those
forces to erode democratic institutions. These are the continued unsettling of race
science in light of the developments in DNA technologies and the declining
salience of race in individual-level demographic choices.

A. The unsettling of “race science”

Efforts to categorize people into phenotypically defined races are a
relatively recent development. Beginning in the eighteenth century, “race
science” led to a whole line of research that had, in many cases, deadly
consequences. What is in some ways remarkable about race-talk is its persistence
and durability. The misconception that the concept of race has a biological rather
than social origin remains widespread, even among physicians.>” Socially
defined racial groups have far more internal genetic variation than is popularly
understood.

Yet the widespread availability of DNA technology may undermine this
myth more quickly than the public schools have been able to. DNA technology
is able to identify people’s geographic origins with high degrees of specificity,
and it reveals that many Americans have very diverse ancestries. For example,
the mean level of European-origin DNA in people categorized as Black in the
United States is 16 percent.® Many White people have discovered that they have
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Native American blood (and many, like Elizabeth Warren, have discovered that
they do not). At this early stage of knowledge, the phenomenon is surprising to
people, but as more people complete DNA tests, it may give rise to a more subtle
language about race.>®

To be sure, this is somewhat speculative. The public schools are likely to
remain a major battleground over the issue of how we teach race for the next few
election cycles. But it is at least possible that truth will come out, both about our
troubled racial history and about the biological uselessness of race as a predictive
category.

B. Growing mixed-race population

Another major social change around race that could have consequences for
our democracy is the rapid growth of Americans with more than one socially
defined race. That is, despite a history of anti-miscegenation law and norms that
persisted into my own lifetime, social barriers have been loosening.®° Polls show
that opposition to mixed-race marriages is nearly vanishing; in 1958, only 4
percent of respondents approved of Black-White marriages, while in 2021, only
6 percent dis-approved.®®

This means that a growing percentage of people have relatives across racial
lines. 10 percent of Americans currently identify as multiracial, which is up an
astounding 276 percent since the last census in 2010. 13 percent of African
Americans are of mixed race, in that they designate another race in the census.
Two-thirds of these are with the White category, and the numbers are rising in
the younger cohorts. Might the number of non-Black people with a Black relative
change attitudes? Might mestizaje help us get out of our dead-end? It certainly
suggests that a consociational solution, in which ethnic groups remain separated
and rigidly defined, is not an option. And some sociologists speak of an emerging
multiracial mainstream, in which racial isolation is declining for many, but not
all, minority groups.5?

C. The endogeneity of identity to public policy

Identity is endogenous to policy. The census has changed its categories over
time, and self-reporting is the basis of categorization. This can lead to anomalies
that, at one level, reinforce the idea that race and identity are social constructions,
but also can be conflict-generating. To give one example, Native American
identity jumped 70 percent between 2010 and 2020, a rate of increase
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unexplainable by demographic factors alone. No doubt, some of this is due to
DNA testing that has revealed to many Americans that they have Native blood,
sometimes in percentages that would allow for tribal enrollment. Perhaps others
seek to obtain benefits associated from checking the box on applications for
employment or education. The Navajo nation, for example, saw record
enrollment during the coronavirus pandemic, as people rushed to get benefits
distributed through the tribe.®® Tensions can arise between new members and
those who grew up on the reservation. These tensions reflect the difference
between genetic and cultural ideas of membership.

Consider a completely different set of government policies around race,
those of post-genocide Rwanda. In reaction to the long-standing distinction
between Hutus and Tutsis, exacerbated by Belgian colonialists, the authoritarian
government of Paul Kagame has set about trying to eliminate racial difference.
The Constitution seeks to ban ethnic “divisionism.”® People are not identified
by race or ethnicity, and parties cannot be based on these factors. Those who do
seek to discuss ethnicity can be jailed. There is a good deal of evidence that the
policies have had an impact and promote a sense of national identity.5®> Again,
identity responds to policy.

The future direction of our multiracial democracy may depend on public
policy and law, which helps to construct and incentivize identity. Indeed, as |
write, the U.S. Supreme Court is considering whether affirmative action policies,
in particular Harvard’s soft quota on Asian applicants but also similar
mechanisms utilized at many other elite private institutions, are constitutional .6
Most readers of this Essay will be members of university communities whose
racial politics diverge from those in the broader society. Diversity policies are
popular on campus but contested among members of the general public. For
example, California’s Proposition 16, which would have reversed the state’s ban
on affirmative action, failed by a large margin in 2020.5” At the same time,
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affirmative action programs have been used with some success in other
countries.5®

How these issues should be resolved in the United States is one of the great
issues of politics today. The GOP seeks to focus on schooling as an issue for the
culture wars, and it has used this to win elections in places like Virginia, without
attacking democratic institutions per se. But the Republican party has also taken
a heretofore obscure academic approach known as Critical Race Theory
(“CRT”), developed in law schools in the 1980s and 1990s, and turned it into a
bogeyman for purposes of electoral mobilization.

The assault on CRT exhibits an authoritarian inclination like that of Paul
Kagame. Like Rwanda’s leader, anti-CRT movements seek to suppress teaching
about race and chill the freedom of research and teaching on which an open
society depends. It is surely easy to caricature some CRT practitioners, but an
active debate over these issues is by and large healthy and necessary. Instead, the
Republicans wish to chill all discussions of race, which itself is not consistent
with the views of the American mainstream.®®

From the beginning of the Republic, American leaders have emphasized
the connections between education and democracy. Thomas Jefferson famously
thought that education was essential for a free society.”® Today, we are seeing
race and education as a major battleground. When combined with institutional
attacks on the right to vote, it is apparent that there is a genuine threat of
authoritarian backlash, and so Levitsky’s call for vigilance is most welcome.

CONCLUSION

One cannot save multiracial democracy without saving democracy itself.
The means defending democratic institutions, including freedoms of speech and
association, that are under assault. State-level voting rights, and a shift toward
more centripetal institutions such as ranked-choice voting, would make a good
deal of difference in the quality and responsiveness of our democracy. Having
courts that took a more substantive view of democracy reinforcement would also
make a good deal of difference. Regardless, our counter-majoritarian
constitution will remain in place, meaning that the battles for democracy will be
ongoing for some time to come.” We are lucky to have guides like Levitsky to
help us understand the fight.
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